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Chapter  I — National  Labor  Relations 
Board 

[Series  8] 

REVISION  OF  CHAPTER 

Pursuant  to  the  authority  vested  in  it 
by  the  National  Labor  Relations  Act.  as 
{pended,  the  National  Labor  Relations 
^rd  hereby*  issues  its  Rules  and  Regu¬ 
lations,  Series  8,  and  Statements  of  Pro¬ 
cedure,  Series  8,  to  become  effective 
November  13, 1959,  when  certain  amend¬ 
ments  to  the  Act  become  effective. 

The  Rules  and  Regulations,  Series  8. 
and  Statements  of  Procedure,  Series  8, 
shall  supersede  the  Rules  and  Regula¬ 
tions,  Series  7,  as  amended,  and  State¬ 
ments  of  Procedure,  Series  7,  as  amended, 
and  shall  be  in  force  and  effect  until 
amended  or  rescinded  by  the  Board. 

Dated:  Washington.  D.C.,  November 
4.  1959. 

By  direction  of  the  Board. 

Frank  M.  Kleiler, 

Executive  Secretary. 

PART  lOI^STATEMENTS  OF 
PROCEDURE,  SERIES  8 

Subpart  A— General  Statement 
See. 

101.1  General  statement. 

Swbport  B— ^Unfair  Labor  Practice  Cases  Under 
Section  10  (a)  to  (i)  of  the  Act  and  Telegraph 
Merger  Act  Cases 

101.2  Initiation  of  unfair  labor  practice 

cases. 

1018  Note. 

101.4  Investigation  of  charges. 

101.5  Withdrawal  of  charges. 

101.6  Dismissal  of  charges  and  appeals  to 

general  counsel. 

101.7  Settlements. 

101.8  I  Complaints. 

1018  Settlement  after  issuance  of  com¬ 
plaint. 

101.10  Hearings. 

101.11^  Intermediate  report  (recommended 
decision). 

101.12  Board  decision  and  order. 

101.13  Compliance  with  Board  decision  and 

order. 

101.14  Judicial  review  of  Board  decision  and 

order. 
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Sec. 

101.15  Compliance  with  court  decree. 

101.16  Bat;k-pay  proceedings. 

Subpart  C— Representation  Cases  Under 
Section  9(c)  of  the  Act 

101.17  Initiation  of  representation  case. 

101.18  Investigation  of  petition. 

101.19  Consent  adjustments  before  formal 

hearing. 

101.20  Formal  hearing. 

101.21  Hearing;  procedure  after  hearing. 

Subpart  D— Unfair  Labor  Practice  and  Repre¬ 
sentation  Cases  Under  Sections  8(b)(7)  and 
9(c)  of  the  Act 

101.22  Initiation  and  investigation  of  a  case 

under  section  8(b)  (7) . 

101.23  Initiation  and  investigation  of  a 

petition  in  connection  with  a  case 
under  section  8(b)(7). 

101.24  Final  disposition  of  a  charge  which 

has  been  held  pending  investiga¬ 
tion  of  the  petition. 

101.25  App>eal  from  the  dismissal  of  a  peti¬ 

tion,  or  from  the  refusal  to  process 
it  under  the  expedited  procedure. 

Subpart  E— Referendum  Cases  Under  Section 
9(e)  (1)  and  (2)  of  the  Act 

101.26  Initiation  of  rescission  of  authority 

cases. 

101.27  Investigation  of  petition;  with¬ 

drawals  and  dismissals. 

101.28  Consent  agreements  providing  for 

election. 

101.29  Procedure  respecting  election  con¬ 

ducted  without  hearing. 

101.30  Formal  hearing  and  procedure  re¬ 

specting  election  conducted  after 
hearing. 

Subpart  F — Jurisdictional  Dispute  Cases  Under 
Section  10(k)  of  the  Act 

101.31  Initiation  of  proceedings  to  hear  and 

determine  jurisdictional  disputes 
under  section  10(k). 

101.32  Investigation  of  charges;  withdrawal 

of  charges;  dismissal  of  charges 
and  appeals  to  Board. 

101.33  Initiation  of  formal  action;  settle¬ 

ment. 

101.34  Hearing. 

101.35  Procedure  before  the  Board. 

101.36  Compliance  with  determination;  fur¬ 

ther  proceedings. 

Subpart  G— Procedure  Under  Section  10  ([)  and 
(I)  of  the  Act 

101.37  Application  for  temporary  relief  or 

restraining  orders. 

101.38  Change  of  circumstances. 


Subpart  H — Declaratory  Orders  and  Advisory 
Opinions  Regarding  Board  Jurisdiction 

Sec.  • 

101.39  Initiation  of  advisory  opinion  case. 

101.40  Proceedings  following  the  filing  of 

the  petition. 

101.41  Informal  procedures  for  obtaining 

opinions  on  Jurisdictional  -ques¬ 
tions. 

101.42  Procedm-es  for  obtaining  declaratory 

orders  of  the  Board. 

101.43  Proceedings  following  the  filing  of 

the  petition. 

Attthoritt:  S§  101.1  to- 101.43  issued  under 
49  Stat.  449;  29  n.S.C.  151-168;  and  Act  of 
September  14,  1959  (Pub.  Law  86-257;  73 
Stat.  519). 

Subpart  A — General  Statement 

§  101.1  General  statement. 

By  virtue  of  the  authority  vested  in 
it  by  section  6  of  the  National  Labor  Re¬ 
lations  Act,  49  Stat.  449,  as  amended, 
the  National  Labor  Relations  Board  has 
issued  and  published  simultaneously 
herewith  its  Rules  and  Regulations, 
Series  8.  The  following  statements  of 
the  general  course  and  method  by  which 
the  Board’s  fimctions  are  channeled  and 
determined  are  issued  and  published 
pursuant  to  section  3(a)(2)  pf  the  Ad¬ 
ministrative  Procedure  Act. 

Subpart  B — Unfair  Labor  Practice 
Cases  Under  Section  10  (a)  to  (i) 
of  the  Act  and  Telegraph  Merger 
Act  Cases 

§  101.2  Initiation  of  unfair  labor  prac¬ 
tice  cases. 

The  investigation  of  an  alleged  viola¬ 
tion  of  the  National  Labor  Relations  Act 
is  initiated  by  the  filing  of  a  charge, 
which  must  be  in  writing  and  signed, 
and  must  either  be  notarized  or  must 
contain  a  declaration  by  the  person  sign¬ 
ing  it,  imder  the  penalties  of  the  Crimi¬ 
nal  Code,  that  its  contents  tire  true  and 
ccfrrect  to  the  best  of  his  knowledge  and 
belief.  The  charge  is  filed  with  the  re¬ 
gional  director  for  the  region  in  which 
the  alleged  violations  have  occurred  or 
are  occurring.  A  blank  form  for  filing 
such  charge  is  supplied  by  the  regional 
office  upon  request.  The  charge  con¬ 
tains  the  name  and  address  of  the  person 
against  whom  the  charge  is  made  and 
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a  statement  of  the  facts  constituting  the 
alleged  unfair  labor  practices. 

§  101.3  Note.* 

This  section,  which  in  Series  7  of 
the  Statements  of  Procedure  related  to 
the  filing  requirements  of  section  9  (f), 
(g).  and  (h)  of  the  Labor  Management 
Relations  Act,  was  eliminated  by  amend¬ 
ments  effective  September  14,  1959.  To 
avoid  the  renumbering  of  §§  101.4  to 
101.21  the  Board  has  left  this  section 
number  blank. 

§  101.4  Investigation  of  charges. 

When  the  charge  is  received  in  the 
regional  office  it  is  filed,  docketed,  and 
assigned  a  case  number.  The  regional 
director  may  cause  a  copy  of  the  charge 
to  be  served  upon  the  person  against 
whom  the  charge  is  made,  but  timely 
service  of  a  copy  of  the  charge  within 
the  meaning  of  the  proviso  to  section 
10(b)  of  the  act  is  the  exclusive  respon¬ 
sibility  of  the  charging  party  and  not 
of  the  general  cqunsel  or  his  agents. 
The  regional  director  requests  the  per¬ 
son  filing  the  charge  to  submit  promptly 
evidence  in  its  support.  As  part  of  the 
Investigation  hereinafter  mentioned,  the 
person  against  whom  the  charge  is  filed, 
hereinafter  called  the  respondent,  is 
asked  to  submit  a  statement  of  his  posi¬ 
tion  in  respect  to  the  allegations.  The 
case  is  assigned  to  a  member  of  the  field 
staff  for  investigation,  who  interviews 
representatives  of  the  parties  and  other 
persons  who  have  knowledge  as  to  the 
charges,  as  is  deemed  necessary.  In  the 
investigation  and  in  all  other  stages  of 
the  proceedings,  charges  alleging  viola¬ 
tion  of  section  8(b)(4)  (A),  (B),  and 
(C),  charges  alleging  violation  of  sec¬ 
tion  8(b)  (4)  (D)  in  which  it  is  deemed 
appropriate  to  seek  injunctive  relief  un¬ 
der  section  (10)  (1)  of  the  act,  and 
charges  alleging  violations  of  section  8 
(b)  (7)  or  8(e)  are  given  priority  over 
all  other  cases  in  the  office  in  which  they 
are  pending  except  cases  of  like  charac¬ 
ter;  and  charges  alleging  violation  of 
section  8(a)  (3)  or  8(b)  (2)  are  given 
priority  over  all  other  cases  except  cases 
of  like  character  and  cases  under  section 
10(1)  of  the  act.  The  regional  director 
may  in  his  discretion  dispense  with  any 
portion  of  the  investigation  described  in 
this  section  as  appears  necessary  to  him 
in  consideration  of  such  factors  as  the 
amount  of  time  necessary  to  complete 
a  full  investigation,  the  nature  of  the 
proceeding,  and  the  public  interest.  Aft¬ 
er  investigation,  the  case  may  be  disposed 
of  through  informal  methods  such  as 
withdrawal,  dismissal,  and  settlement; 
or,  the  case  may  necessitate  formal 
methods  of  disposition.  Some  of  the 
informal  methods  of  handling  unfair 
labor  practice  cases  will  be  stated  first. 

§  101.5  Withdrawal  of  charges. 

If  investigation  reveals  that  there  has 
been  no  violation  of  the  National  Labor 
Relations  Act  or  the  evidence  is  insuffi¬ 
cient  to  substantiate  the  charge,  the 
regional  director  recommends  with¬ 
drawal  of  the  charge  by  the  person  who 
filed.  The  complainant  may  also,  on  its 
own  initiative,  request  withdrawal.  If 
the  complainant  accepts  the  recom¬ 
mendation  of  the  director  or  requests 
withdrawal  on  its  own  initiative,  the 


respondent  is  immediately  notified  of  the 
withdrawal  of  the  charge. 

§  101.6  Dismissal  of  charges  and  ap¬ 
peals  to  general  counsel. 

If  the  complainant  refuses  to  with¬ 
draw  the  charge  as  recommended,  the 
regional  director  dismisses  the  charge. 
The  regional  director  thereupon  informs 
the  parties  of  his  action,  together  with 
a  simple  statement  of  the  grounds  there¬ 
for,  and  the  complainant  of  his  right  of 
appeal  to  the  general  counsel  in  Wash¬ 
ington,  D.C.,  within  10  days.  If  the 
complainant  appeals  to  the  general 
counsel,  the  entire  file  in  the  case  is  sent 
to  Washington,  D.C.,  where  the  case  is 
fully  reviewed  by  the  general  counsel 
with  the  assistance  of  his  staff.  Follow¬ 
ing  such  review,  the  general  counsel  may 
sustain  the  regional  director’s  dismissal, 
stating  the  grounds  of  his  affirmance, 
or  may  direct  the  regional  director  to 
take  further  action. 

§  101.7  Settlements. 

Before  any  complaint  is  Issued  or  other 
formal  action  taken,  the  regional  direc¬ 
tor  affords  an  opportunity  to  all  parties 
for  the  submission  and  consideration  of 
facts,  argument,  offers  of  settlement,  or 
proposals  of  adjustment,  except  where 
time,  the  nature  of  the  proceeffing,  and 
the  public  interest  do  not  permit.  Nor¬ 
mally  prehearing  conferences  are  held, 
the  principal  purpose  of  which  is  to 
discuss  and  explore  such  submissions 
and  proposals  of  adjustment.  The  re¬ 
gional  office  provides  Board-prepared 
forms  for  such  settlement  agreements, 
as  well  as  printed  notices  for  posting  by 
the  respondent.  These  agreements, 
which  are  subject  to  the  approval  of  the 
regional  director,  provide  for  an  appeal 
to  the  general  counsel,  as  described  in 
§  101.6,  by  a  complainant  who  will  not 
join  in  a  settlement  or  adjustment 
deemed  adequate  by  the  regional  direc¬ 
tor.  Proof  of  compliance  is  obtained  by 
the  regional  director  before  the  case  is 
closed.  If  the  respondent  fails  to  per¬ 
form  his  obligations  under  the  informal 
agreement,  the  regional  director  may 
determine  to  institute  formal  proceed¬ 
ings. 

§  101.8  Complaints. 

If  the  charge  appears  to  have  merit 
and  efforts  to  dispose  of  it  by  informal 
adjustment  are  unsuccessful,  the  re¬ 
gional  director  institutes  formal  action 
by  issuance  of  a  complaint  and  notice  of 
hearing.  In  certain  types  of  cases,  in¬ 
volving  novel  and  complex  issues,  the 
regional  director,  at  the  discretion  of  the 
general  counsel,  must  submit  the  case 
for  advice  from  the  general  counsel 
before  issuing  complaint.  The  com¬ 
plaint,  which  is  served  on  all  parties, 
sets  forth  the  facts  upon  which  the 
Board  bases  its  jurisdiction  and  the  facts 
relating  to  the  alleged  violations  of  law 
by  the  respondent.  The  respondent 
must  file  an  answer  to  the  complaint 
within  10  days  of  its  receipt,  setting 
forth  a  statement  of  its  defense. 

§  101.9  Settlement  after  issuance  of 
complaint.  * 

(a)  Even  though  formal  proceedings 
have  begun,  the  parties  again  have  full 
opportunity  at  every  stage  to  dispose  of 


the  case  by  amicable  adjustment  and  in  ' 
compliance  with  the  law.  Thus,  aft» 
the  complaint  has  been  issued  and  a 
hearing  scheduled  or  even  begun,  the 
attorney  in  charge  of  the  case  and  the 
regional  director  afford  all  parties  every 
opportvmity  for  the  submission  and  con- 
sideration  of  facts,  argument,  offers  of 
settlement,  or  proposals  of  adjustment 
except  where  time,  the  nature  of  the  pr(^ 
ceeding,  and  the  public  interest  do  not 
peimit. 

(b)  All  settlement  stipulations  which 
provide  for  the  entry  of  an  order  by  the 
Board  are  subject  to  the  approval  of  the 
Board  in  Washington,  D.C,  If  the  set¬ 
tlement  provides  for  the  entry  of  an 
order  by  '.,he  Board,  the  parties  agree  to 
wave  their  right  to  hearing  and  agree 
further  that  the  Board  may  issue  an 
order  requiring  the  respondent  to  tak« 
action  appropriate  to  the  terms  of  the 
adjustment.  Usually  the  settlement 
stipulation  also  contains  the  respond¬ 
ent’s  consent  to  the  Board’s  application 
for  the  entry  of  a  decree  by  the  appro¬ 
priate  circuit  court  of  appeals  enforcing 
the  Board’s  order. 

(c)  In  the  event  the  respondent  fails 
to  comply  with  the  terms  of  a  settlement 
stipulation,  upon  which  a  Board  order 
and  court  decree  are  based,  the  Board 
may  petition  that  court  to  adjudge  the 
respondent  in  contempt.  If  the  respond¬ 
ent  refuses  to  comply  with  the  terms  of 
a  stipulation  settlement  providing  solely 
for  the  entry  of  a  Board  order,  the  Board 
may  petition  the  court  for  enforcement 
of  its  order,  pursuant  to  section  10  of  the 
National  Lal^r  Relations  Act. 

§  101.10  Hearings. 

(a)  Except  in  extraordinary  situations 
the  hearing  is  open  to  the  public  and 
usually  conducted  in  the  region  where 
the  charge  originated.  A  duly  desig¬ 
nated  trial  examiner  presides  over  the 
hearing.  The  Government’s  case  is  con¬ 
ducted  by  an  attorney  attached  to  the 
Board’s  regional  office,  who  has  the  re¬ 
sponsibility  of  presenting  the  evidence 
in  support  of  the  complaint.  The  rules 
of  evidence  applicable  in  the  district 
courts  of  the  United  States  under  the 
Rules  of  Civil  Procedure  adopted  by  the 
Supreme  Court  are,  so  far  as  practicable, 
controlling.  Counsel  for  the  general 
counsel,  all  parties  to  the  proceeding, 
and  the  trial  examiner  have  the  power 
to  call,  examine,  and  cross-examine  wit¬ 
nesses  and  to  introduce  evidence  into  the 
record.  They  may  also  submit  briefs, 
engage  in  oral  argument,  and  submit 
proposed  findings  and  conclusions  to  the 
trial  examiner.  The  attendance  and 
testimony  of  witnesses  and.  the  produc¬ 
tion  of  evidence  material  to  any  matter 
under  investigation  may  be  compelled  by 
subpena. 

(b)  The  functions  of  all  trial  exam¬ 
iners  and  other  Board  agents  or 
employees  participating  in  decisions  in 
conformity  with  section  8  of  the  Admin¬ 
istrative  Procedure  Act  are  conducted  in 
an  impartial  manner  and  any  such  trial 
examiner,  agent,  or  employee  may  at  any 
time  withdraw  if  he  deems  himself  dis¬ 
qualified  because  of  bias  or  prejudice. 
The  Board’s  attorney  has  the  burden  of 
proof  of  violations  of  section  8  of  the 
National  Labor  Relations  Act  and  section 
222(f)  of  the  Telegraph  Merger  Act 
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Tn>connection  with  hearings  subject  to 
^  provisions  of  section  7  of  the  Admin- 
Sratlve  Procedure  Act : 

^1)  No  sanction  is  imposed  or  rule  or 
order  issued  except  upon  consideration 
of  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party  and 
gs  supported  by  and  in  accordance  with 
the  preponderance  of  the  reliable  pro¬ 
bative,  and  substantial  evidence; 

(2)  Every  party  has  the  right  to  pre- 
gent  his  care  or  defense  by  oral  or  docu¬ 
mentary  evidence,  to  submit  rebuttal 
evidence,  and  to  conduct  such  cross- 
examination  as  may  be  required  for  a 
full  and  true  disclosure  of  the  facts ;  and 

(3)  Where  any  decision  rests  on  ofiBcial 
notice  of  a  material  fact  not  appearing 
in  the  evidence  in  the  record,  any  party 
is  on  timely  request  afforded  a  reason¬ 
able  opportunity  to  show  the  contrary. 

glOLll  Intermediate  report  (recom¬ 
mended  decision). 

(a)  At  the  conclusion  of  the  hearing 
the  trial  examiner  prepares  an  inter¬ 
mediate  report  (recommended  decision) 
stating  findings  of  fact  and  conclusions, 
as  well  as  the  reasons  for  his  determina¬ 
tions  on  all  material  issues,  and  making 
recmnmendations  as  to  action  which 
should  be  taken  in  the  case.  The  trial 
examiner  may  recommend  dismissal  or 
sustain  the  complaint,  in  whole  or  in 
part,  and  recommend  that  the  respond¬ 
ent  cease  and  desist  from  the  unlawful 
acts  found  and  take  action  to  remedy 
their  effects. 

(b)  The  intermediate  report  is  filed 
with  the  Board  in  Washington,  D.C.,  and 
copies  are  simultaneously  serv^  on  each 
of  the  parties.  At  the  same  time  the 
Boe^,  through  its  executive  secretary, 
issues  and  serves  on  each  of  the  parties 
an  order  transferring  the  case  to  the 
Board.  The  parties  may  accept  and 
comply  with  the  recommendations  of  the 
trial  examiner,  and  thus  normally  con¬ 
clude  the  entire  proceedings  at  this  point. 
Or,  the  parties  or  counsel  for  the  Board 
may  file  exceptions  to  the  intermediate 
report  with  the  Board  and  may  also  re¬ 
quest  permission  to  appear  and  argue 
orally  before  the  Board  in  Washington, 
D.C.  They  may  also  submit  proposed 
findings  and  conclusions  to  the  Board. 
Oral  argiunent  is  very  frequently 
granted. 

§  101.12  Board  decision  and  order. 

(a)  If  any  party  files  exceptions  to  the 
intermediate  report,  the  Board,  with  the 
assistance  of  the  legal  assistants  to  each 
Board  member  who  function  in  much  the 
same  maimer  as  law  clerks  do  for  judges, 
reviews  the  entire  record,  including  the 
trial  examiner’s  report  and  recommen- 
jdations,  the  exceptions  thereto,  the  com¬ 
plete  transcript  of  evidence,  and  the  ex¬ 
hibits,  briefs,  and  arguments.  The  Board 
does  not  consult  with  members  of  the 
trial  examining  staff  or  with  any  agent 
of  the  general  counsel  in  its  deliberations. 
It  then  issues  its  decision  and  order  in 
which  it  may  adopt,  modify,  or  reject 
the  findings  and  recommendations  of  the 
trial  examiner.  'The  decision  and  order 
contains  detailed  findings  of  fact,  con¬ 
clusions  of  law,  and  basic  reasons  for 
decision  on  all  material  issues  raised,  and 
an  order  either  dismissing  the  complaint 


in  whole  or  in  part  or  requiring  the  re¬ 
spondent  to  cease  and  desist  from  its 
unlawful  practices  and  to  take  appropri¬ 
ate  affirmative  action. 

(b)  If  no  exceptions  are  filed  to  the  in¬ 
termediate  report,  and  the  respondent 
does  not  comply  with  its  recommenda¬ 
tions,  the  Board  adopts  the  report  and 
recommendations  of  the  trial  examiner. 
All  objections  and  exceptions,  whether  or 
not  previously  made  during  or  after  the 
hearing,  are  deemed  waived  for  all  pur¬ 
pose. 

(c)  If  no  exceptions  are  filed  to  the 
intermediate  report  and  its  recommen¬ 
dations  and  the  respondent  complies 
therewith,  the  case  is  normally  closed 
but  the  Board  may,  if  it  deems  neces¬ 
sary  in  order  to  effectuate  the  policies  of 
the  act,  adopt  the  report  and  recommen¬ 
dations  of  the  trial  examiner. 

§  101.13  Compliance  with  Board  deci¬ 
sion  and  order. 

^  (a)  Shortly  after  the  Board’s  decision 
and*order  is  issued  the  director  of  the  re¬ 
gional  office  in  which  the  charge  was  filed 
communicates  with  the  respondent  for 
the  piu-pose  of  obtaining  compliance. 
Conferences  may  be  held  to  arrange  the 
details  necessary  for  compliance  with  the 
terms  of  the  order. 

(b)  If  the  respondent  effects  full  com¬ 
pliance  with  the  terms  of  the  order,  the 
regional  director  submits  a  report  to 
that  effect  to  Washington,  D.C.,  after 
which  the  case  may  be  closed.  Despite 
compliance,  however,  the  Board’s  order 
is  a  continuing  one;  therefore,  the  clos¬ 
ing  of  a  case  on  compliance  is  necessarily 
conditioned  upon  the  continued  observ¬ 
ance  of  that  order;  and  in  some  cases  it 
is  deemed  desirable,  notwithstanding 
compliance,  to  implement  the  order  with 
an  enforcing  decree.  Subsequent  viola¬ 
tions  of  the  order  may  become  the  basis 
of  further  proceedings. 

§  101.14  Judicial  review  of  Board  deci¬ 
sion  and  order. 

If  the  respondent  does  not  comply  with 
the  Board’s  order,  or  the  Board  deems  it 
desirable  to  implement  the  order  with  a 
court  decree,  the  Board  may  petition  the 
appropriate  Federal  court  for  enforce¬ 
ment.  Or,  the  respondent  may  petition 
the  circuit  court  of  appeals  to  review 
and  set  aside  the  Board’s  order.  Upon 
such  review.or  enforcement  proceedings, 
the  court  reviews  the  record  and  the 
Board’s  findings  and  order  and  sustains 
them  if  they  are  in  accordance  with  the 
requirements  of  law.  The  court  may  en¬ 
force,  modify,  or  set  aside  in  whole  or 
in  part  the  Board’s  findings  and  order,  or 
it  may  remand  the  case  to  the  Board  for 
further  proceedings  as  directed  by  the 
court.  Following  the  court’s  decree, 
either  the  Government  or  the  private 
party  may  petition  the  Supreme  Court 
for  review  upon  writ  of  certiorari.  Such 
applications  for  review  to  the  Supreme 
Court  are  handled  by  the  Board  through 
the  Solicitor  General  of  the  United 
States. 

§  101.15  Compliance  with  court  decree. 

After  a  Board  order  has  been  enforced 
by  a  court  decree,  the  Board  has  the  re¬ 
sponsibility  of  obtaining  compliance  with 
that  decree.  Investigation  is  made  by 


the  regional  office  of  the  respondent’s 
efforts  to  comply.  If  it  finds  that  the  re¬ 
spondent  has  failed  to  live  up  to  the 
terms  of  the  court’s  decree,  the  general 
counsel  may,  on  behalf  of  the  Board, 
petition  the  court  to  hold  him  in  con¬ 
tempt  of  court.  The  court  may  order  im¬ 
mediate  remedial  action  and  impose 
sanctions  and  penalties. 

§  101.16  Back-pay  proceedings. 

After  a  Board  order  directing  the  pay¬ 
ment  of  back  pay  has  been  enforced  by 
a  court  order,  the  regional  office  com¬ 
putes  the  amount  of  back  pay  due  each 
employee.  If  informal  efforts  to  dispose 
of  the  matter  prove  unsuccessful,  the 
regional  director  is  then  authorize  to 
issue  a  “back-pay  specification’’  in  the 
name  of  the  Board  and  a  notice  of  hear¬ 
ing  before  a  trial  examiner,  both  of 
which  are  served  on  the  parties  involved. 
The  specification  sets  forth  the  compu¬ 
tations  showing  how  the  regional  direc¬ 
tor  arrived  at  the  net  back  pay  due  each 
employee.  The  respondent  must  file  an 
answer  within  15  days  of  the  receipt  of 
the  specification,  setting  forth  a  par¬ 
ticularized  statement  of  its  defense.  The 
procedure  before  the  trial  examiner  or 
the  Board  is  substantially  the  same  as 
that  described  in  §§  101.10  to  101.14, 
inclusive. 

Subpart  C — Representation  Cases 
Under  Section  9(c)  of  the  Act 

§  101.17  Initiation  of  representation 
case. 

The  investigation  of  the  question  as  to 
whether  a  union  represents  a  majority 
of  an  appropriate  grouping  of  employees 
is  initiated  by  the  filing  of  a  petition  by 
any  person  or  labor  organization  acting 
on  behalf  of  a  substantial  number  of 
employees  or  by  an  employer  when  one 
or  more  individuals  or  labor  organiza¬ 
tions  present  to  him  a  claim  to  be  rec¬ 
ognized  as  the  exclusive  bargaining 
representative.  If  there  is  a  certified  or 
currently  recognized  representative,  any 
employee,  or  group  of  employees,  or  any 
individual  or  labor  organization  acting  in 
their  behalf  may  also  file  decertification 
proceedings  to  test  the  question  of 
whether  the  certified  or  recognized  agent 
is  still  the  representative  of  the  em¬ 
ployees.  The  petition  must  be  in  writing 
and  signed,  and  either  must  be  notarized 
or  must  contain  a  declaration  by  the  per¬ 
son  signing  it,  under  the  penalties  of  the 
Criminal  Code,  that  its  contents  are  true 
and  correct  to  the  best  of  his  knowledge 
and  belief.  It  is  filed  with  the  regional 
director  for  the  region  in  which  the  pro¬ 
posed  or  actual  bargaining  unit  exists. 
Petition  forms,  which  are  supplied  by  the 
regional  office  upon  request,  provide, 
among  other  things,  for  a  description  of 
the  contemplated  or  existing  appropriate 
bargaining  unit,  the  approximate  num¬ 
ber  of  employees  involved,  and  the  names 
of  all  labor  organizations  which  claim  .to 
represent  the  employees.  If  a  petition  is 
filed  by  a  labor  organization  or  in  the 
case  of  a  petition  to  decertify  a  certified 
or  recognized  bargaining  agent,  the  pe¬ 
titioner  must  supply,  within  48  hours 
after  filing  but  in  no  event  later  than  the 
last  day  on  which  the  petition  might 
timely  be  filed,  evidence  of  representa- 


9098 


RULES  AND  RCGULATIONS 


lion.  Such  evidence  is  usually  in  the 
form  of  cards  authorizing  the  labor  or¬ 
ganization  to  represent  the  employees  or 
authorizing  the  petitioner  to  file  a  de¬ 
certification  proceeding. 

§  101.18  Investigation  of  petition. 

(a)  Upon  receipt  of  the  petition  in  the 
regional  office,  it  is  docketed  and  as¬ 
signed  to  a  member  of  the  staff,  usually 
a  field  examiner,  for  investigation.  He 
conducts  an  investigation  to  ascertain 

(1)  whether  the  employer’s  operations 
affect  commerce  within  the  meaning  of 
the  act,  (2)  the  appropriateness  of  the 
unit  of  employees  for  the  purposes  of 
collective  bargaiifing  and  the  existence  of 
a  bona  fide  question  concerning  repre¬ 
sentation  within  the  meaning  of  the  act, 
(3)  whether  the  election  would  effectuate 
the  policies  of  the  act  and  reflect  the  free 
choice  of  employees  in  the  appropriate 
unit,  and  (4)  whether,  if  the  petitioner 
is  a  labor  organization  seeking  recogni¬ 
tion,  there  is  a  sufficient  probability, 
based  on  the  evidence  of  representation 
of  the  petitioner,  that  the  employees  have 
selected  it  to  represent  them.  The  evi¬ 
dence  of  representation  submitted  by  the 
petitioning  labor  organization  or  by  the 
person  seeking  decertification  is  ordi¬ 
narily  checked  to  determine  the  number 
or  proportion  of  employees  who  have 
designated  the  petitioner,  it  being  the 
Board’s  administrative  experience  that 
in  the  absence  of  special  factors  the  con¬ 
duct  of  an  election  serves  no  purpose 
imder  the  statute  unless  the  petitioner 
has  been  designated  by  at  least  30  per¬ 
cent  of  the  employees.  However,  in  the 
case  of  a  petition  by  an  employer,  no 
proof  of  representation  on  the  part  of 
the  labor  organization  claiming  a  ma¬ 
jority  is  required  and  the  regional  direc¬ 
tor  proceeds  with  the  case  if  other  factors 
require  it  unless  the  labor  organization 
withdraws  its  claim  to  majority  repre¬ 
sentation.  The  field  examiner,  or  other 
member  of  the  staff,  attempts  to  ascer¬ 
tain  from  all  interested  parties  whether 
or  not  the  grouping  or  unit  of  employees 
described  in  the  petition  constitutes  an 
appropriate  bargaining  unit. 

(b)  The  petitioner  may  on  its  own  in¬ 
itiative  request  the  withdrawal  of  the 
petition  if  the  investigation  discloses  that 
no  question  of  representation  exists 
within  the  meaning  of  the  statute,  be¬ 
cause,  among  other  possible  reasons,  the 
unit  is  not  appropriate,  or  a  written  con¬ 
tract  precludes  further  investigation  at 
that  time,  or.  where  the  petitioner  is  a 
labor  organization  or  a  person  seeking 
decertification  and  the  showing  of  rep¬ 
resentation  among  the  employees  is  in¬ 
sufficient  to  warrant  an  election  under 
the  30-percent  principle  stated  in  para¬ 
graph  (a)  of  this  section. 

(c)  For  the  same  or  similar  reasons 
the  regional  director  may  request  the  pe¬ 
titioner  to  withdraw  its  petition.  If, 
despite  the  regional  director’s  recom¬ 
mendations,  the  petitioner  refuses  to 
withdraw  the  petition,  the  regional  di¬ 
rector  then  dismisses  the  petition  stating 
the  grounds  for  his  dismissal  and  inform¬ 
ing  the  petitioner  of  his  right  of  appeal  to 
ttie  Board  in  Washintgon,  D.C.  The  peti¬ 
tioner  may  within  10  days  appeal  from 
the  regional  director’s  dismissal  by  filing 


such  request  with  the  Board  in  Wash¬ 
ington,  D.C.  After  a  full  review  of  the 
file  with  the  assistance  of  its  staff,  the 
Board  may  sustain  the  dismissal,  stat¬ 
ing  the  grounds  of  its  affirmance,  or  may 
direct  the  regional  director  to  take  fur¬ 
ther  action. 

§  101.19  Consent  adjustments  before 
formal  hearing. 

The  Board  has  devised  and  makes 
available  to  the  parties  two  types  of  in¬ 
formal  consent  procedures  through 
which  representation  issues  can  be  re¬ 
solved  without  recourse  to  formal  proce¬ 
dures.  These  informal  arrangements  are 
commonly  referred  to  as  consent-elec¬ 
tion  agreement,  followed  by  regional  di¬ 
rector’s  determination,  and  consent- 
election  agreement,  followed  by  Board 
certification.  Forms  for  use  in  these  in¬ 
formal  procedures  are  available  in  the 
regional  offices. 

(a)(1)  The  consent-election  agree¬ 
ment  followed  by  the  regional  director’s 
determination  of  representatives  is  the 
most  frequently  used  method  of  informal 
adjustment  of  representation  cases. 
The  terms  of  the  agreement  providing  for 
this  form  of  adjustment  are  set  forth  in 
printed  forms,  which  are  available  upon 
request  at  the  Board’s  regional  offices. 
Under  these  terms  the  parties  agree  with 
respect  to  the  appropriate  unit,  the  pay¬ 
roll  period  to  be  used  as  the  basis  of 
eligibility  to  vote  in  an  election,  and 
the  place,,  date,  and  hours  of  balloting. 
A  Board  agent  arranges  the  details  in¬ 
cident  to  the  mechanics  and  conduct  of 
the  election.  For  example,  he  usually 
arranges  preelection  conferences  in 
which  the  parties  check  the  list  of  voters 
and  attempt  to  resolve  any  questions  of 
eligibility.  Also,  prior  to  the  date  of 
election,  the  holding  of  such  election 
shall  be  adequately  publicized  by  the 
posting  of  official  notices  in  the  estab¬ 
lishment  whenever  possible  or  in  other 
places,  or  by  the  use  of  other  means  con¬ 
sidered  appropriate  and  effective.  These 
notices  reproduce  a  sample  ballot  and 
outline  such  election  details  as  location 
of  polls,  time  of  voting,  and  eligibility 
rules. 

(2)  The  actual  polling  is  always  con¬ 
ducted  and  supervised  by  Board  agents. 
Appropriate  representatives  of  each 
party  may  assist  them  and  observe  the 
election.  As  to  the  mechanics  of  the 
election,  a  ballot  is  given  to  each  eligible 
voter  by  the  Board’s  agents.  The  ballots 
are  marked  in  the  secrecy  of  a  voting 
booth.  The  Board  agents  and  author¬ 
ized  observers  have  the  privilege  of  chal¬ 
lenging  for  reasonable  cause  employees 
who  apply  for  ballots. 

(3)  Customarily  the  Board  agents,  in 
the  presence  and  with  the  assistance  of 
the  authorized  observers,  count  and  tab¬ 
ulate  the  ballots  immediately  after  the 
closing  of  the  polls.  A  complete  tally  of 
the  ballots  is  served  upon  the  parties 
upon  the  conclusion  of  the  count. 

(4)  If  challenged  ballots  are  sufficient 
in  number  to  affect  the  results  of  the 
coimt,  the  regional  director  conducts  an 
investigation  and  rules  on  the  challenges. 
Similarly,  if  objections  to  the  conduct  of 
the  election  are  filed  within  5  days  of 
the  issuance  of  the  tally  of  ballots,  the 


regional  director  likewise  conducts  sm 
investigation  and  rules  upon  the  objec¬ 
tions.  If,  after  investigation,  the  ob¬ 
jections  are  found  to  have  merit,  the 
regional  director  may  void  the  elei^lon 
results  and  conduct  a  new  election. 

(5)  This  form  of  agreement  provides 
that  the  rulings  of  the  regional  director 
on  all  questions  relating  to  the  election 
(for  example,  eligibility  to  vote  and  the 
validity  of  challenges  and  objections)  are 
final  and  binding.  Also,  the  agreement 
provides  for  the  conduct  of  a  runoff^lec- 
tion,  in  accordance  with  the  provisions 
of  the  Board’s  Rules  and  RegiUations,  if 
two  or  more  labor  organizations  appear 
on  the  ballot  and  no  one  choice  receives 
the  majority  of  the  valid  votes  cast. 

(6)  The  regional  director  issues  to  the 
parties  a  certification  of  the  results  of 
the  election,  including  certification  of 
representatives  where  appropriate,  with 
the  same  force  and  effect  as  if  issued  by 
the  Board. 

(b)  The  consent-election  agreement 
followed  by  a  Board  determination  pro¬ 
vides  that  disputed  matters  following 
the  agreed-upon  election,  if  determina¬ 
tive  of  the  results,  shall  be  the  basis  of 
a  formal  decision  by  the  Board  instead 
of  an  informal  determination  by  the  re¬ 
gional  director.  Thus,  it  is  provided  that 
the  Board,  rather  than  the  regional  di¬ 
rector,  makes  the  final  determination  of 
questions  raised  concerning  eligibility, 
challenged  votes,  and  objections  to  the 
conduct  of  the  election.  Thus,  if  chal¬ 
lenged  ballots  are  sufficient  in  number 
to  affect  the  results  of  the  count,  the  re¬ 
gional  director  conducts  an  investigation 
and  issues  a  report  on  the  challenges  in¬ 
stead  of  ruling  thereon.  Similarly,  if 
objections  to  the  conduct  of  the  elec¬ 
tion  are  filed  within  5  days  after  issuance 
of  the  tally  of  ballots,  the  regional  direc¬ 
tor  likewise  conducts  an  investigation 
and  issues  a  report  instead  of  ruling  upon 
the  validity  of  the  objections.  In  either 
event,  the  regional  director’s  report  is 
served  upon  the  parties,  who  may  file  ex¬ 
ceptions  thereto  within  10  days  with  the 
Board  in  Washington,  D.C.  The  Board 
then  reviews  the  entire  record  made  and 
may,  if  a  substantial  issue  is  raised,  direct 
a  hearing  on  the  challenged  ballots  or 
the  objections  to  the  conduct  of  the  elec¬ 
tion.  Or,  the  Board  may,  if  no  substan¬ 
tial  issues  are  raised,  affirm  the  regional 
director’s  report  and  take  appropriate 
action  in  termination  of  the  proceedings. 
If  a  hearing  is  held  upon  the  challenged 
ballots  or  objections,  all  parties  are 
heard  and,  if  directed  by  the  Board,  a 
report  containing  findings  of  fact  and 
recommendations  as  to  the  disposition 
of  the  challenges  or  objections,  or  both, 
and  resolving  issues  of  credibility  is 
issued  by  the  hearing  officer  and  served 
upon  the  parties,  who  may  file  excep¬ 
tions  thereto  within  10  days  with  the 
Board  in  Washington,  D.C.  The  record 
made  on  the  hearing  is  reviewed  by  the 
Board  with  the  assistance  of  its  legal 
assistants  and  a  final  determination 
made  thereon.  If  the  objections  are 
found  to  have  merit,  the  election  results 
may  be  voided  and  a  new  election  con¬ 
ducted  under  the  supervision  of  the 
regional  director.  If  the  union  has  been 
selected  as  the  representative,  the  Board 
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the  regional  director,  as  the  case  may 
S  issues  its  certification,  and  the  pro- 
e^ng  is  terminated.  If  upon  a  decerti- 
fl^on  or  employer  petition  the  union 
^  the  election,  the  Board  or  the 
Itfional  director,  as  the  case  may  be, 
Stifles  that  the  union  is  not  the  chosen 

jipresentativ  e. 

1 101.20  Formal  hearing. 

If  no  informal  adjustment  of  the  ques¬ 
tion  concerning  representation  has  been 
effected  and  it  appears  to  the  regional 
director  that  formal  action  is  necessary, 
the  regional  director  will  institute  formal 
proceedings  by  issuance  of  a  notice  of 
bearing  on  the  issues,  which  is  followed 
by  Board  decision  and  direction  of  elec¬ 
tion  or  dismissal  of  the  case.  In  certain 
types  of  cases,  involving  novel  or  com¬ 
plex  issues,  the  regional  director  may 
submit  the  case  for  advice  to  the  general 
counsel  before  issuing  notice  of  hearing. 

1 101.21  Hearing;  procedure  after  hear* 
ing. 

(a)  The  notice  of  hearing,  together 
with  a  copy  of  the  petition,  is  served  upon 
the  unions  and  employer  filing  or  named 
in  the  petition  and  upon  other  known 
persons  or  labor  organizations  claiming 
to  have  been  designated  by  employees 

I  involved  in  the  proceeding. 

(b)  The  hearing,  usually  open  to  the 
public,  is  held  before  a  hearing  ofiBcer 

I  who  normally  is  an  attorney  or  field  ex¬ 
aminer  attached  to  the  regional  oflBce 
but  may  be  another  qualified  official. 
The  hearing,  which  is  nonadversary  in 
character,  is  part  of  the  investigation  in 
which  the  primary  interest  of  the  Board’s 
agents  is  to  insure  that  the  record  con¬ 
tains  as  full  a  statement  of  the  pertinent 
facts  as  may  be  necessary  for  determina- 
i  tion  of  the  case  by  the  Board.  The 
parties  are  afforded  full  opportunity  to 
present  their  respective  positions  and  to 
produce  the  significant  facts  in  support 
of  their  contentions.  In  most  cases  a 
substantial  number  of  the  relevant  facts 
are  undisputed  and  stipulated.  The 
parties  are  permitted  to  argue  orally  on 
the  record  before  the  hearing  officer. 

(c)  Upon  the  close  of  the  hearing,  the 
entire  record  in  the  case  is  forwarded  to 
the  Board  in  Washington,  D.C.  The 
hearing  officer  also  transmits  an  analysis 
of  the  issues  and  the  evidence,  but  makes 
no  recommendations  in  regard  to  resolu¬ 
tion  of  the  dispute.'  All  parties  may  file 
briefs  with  the  Board  within  7  days  after 
the  close  of  the  hearing  and  may  also  re¬ 
quest  to  be  heard  orally  by  the  Board. 
Because  of  the  nature  of  the  proceedings, 
however,  permission  to  argue  orally  is 
rarely  granted.  After  review  of  the  en¬ 
tire  case,  the  Board  issues  its  decision 
either  dismissing  the  petition  or  direct¬ 
ing  that  an  election  be  held.  In  the 
latter  event,  the  election  is  conducted 
under  thd  supervision  of  the  regional 
director  in  the  manner  already  described 

t  in  S  101.19. 

(dl  The  parties  have  the  same  rights, 
und  the  same  procedure  is  followed, 
with  respect  to  objections  to  the  conduct 
of  the  election  and  challenged  ballots, 
M  has  already  been  described  in  con- 
uection  with  the  postelection  procedures 


in  cases  involving  consent  elections  to 
be  followed  by  Board  certifications. 

(e)  If  the  election  involves  two  or 
more  labor  organizations  and  if  the  elec¬ 
tion  results  are  inconclusive  because  no 
choice  on  the  ballot  received  the  major¬ 
ity  of  valid  votes  cast,  a  runoff  election 
is  held  as  provided  in  the  board’s  rules 
and  regulations. 

Subpart  D — Unfair  Labor  Practice  and 

Representation  Cases  Under  Sec¬ 
tions  8(b)(7)  and  9(c)  of  the  Act 

§  101.22  Initiation  and  investigation  of 
a  case  under  section  8(b)(7). 

(a)  ’The  investigation  of  an  alleged 
violation  of  section  8(b)  (7)  of  the  act 
is  initiated  by  the  filing  of  a  charge. 
The  planner  of  filing  such  charge  and 
the  contents  thereof  are  the  same  as 
described  in  §  101.2.  In  some  cases,  at 
the  time  of  the  investigation  of  the 
charge,  there  may  be  pending  a  repre¬ 
sentation  petition  involving  the  em¬ 
ployees  of  the  employer  named  in  the 
charge.  In  those  oases,  the  results  of 
the  investigation  of  the  charge  will  de¬ 
termine  the  course  of  the  petition. 

(b)  The  investigation  of  the  charge 
is  conducted  in  accordance  with  the  pro¬ 
visions  of  §  101.4,  insofar  as  they  are 
applicable.  If  the  investigation  reveals 
that  there  is  merit  in  the  charge,  a  com¬ 
plaint  is  issued  as  described  in  §  101.8, 
and  an  application  is  made  for  an  in¬ 
junction  under  section  10(1)  of  the  act, 
as  described  in  §  101.37.  If  the  investi¬ 
gation  reveals  that  there  is  no  merit  in 
the  charge,  the  regional  director,  absent 
a  withdrawal  of  the  charge,  dismisses  it, 
subject  to  appeal  to  the  general  counsel. 
However,  if  the  investigation  reveals 
that  issuance  of  a  complaint  may  be 
warranted  but  for  the  pendency  of  a 
representation  petition  involving  the 
employees  of  the  employer  named  in  the 
charge,  action  on  the  charge  is  sus¬ 
pended  pending  the  investigation  of  the 
petition  as  provided  in  §  101.23. 

§  101.23  Initiation  and  investigation  of 
a  petition  in  connection  with  a  case 
under  section  8(b)  (7). 

(a)  A  representation  petition  *  involv¬ 
ing  the  employees  of  the  employer  named 
in  the  charge  is  handled  imder  an  ex¬ 
pedited  procedure  when  the  investiga¬ 
tion  of  the  charge  has  revealed  that: 
(1)  The  employer’s  operations  affect 
commerce  within  the  meaning  of  the 
act;  (2)  picketing  of  the  employer  is  be¬ 
ing  conducted  for  an  object  proscribed 
by  section  8(b)  (7)  of  the  act;  (3)  sub- 
paragraph  (C).of  that  section  is  appli¬ 
cable  to  the  picketing;  and  (4)  the  pe¬ 
tition  has  been  filed  within  a  reasonable 
period  of  time  not  to  exceed  30  days  from 
the  commencement  of  the  picketing.  In 
these  circumstances,  the  member  of  the 
regional  director’s  staff,  to  whom  the 
matter  has  been  assigned,  investigates 
the  petition  to  ascertain  further:  (1) 


1  The  manner  of  filing  of  such  petition  and 
the  contents  thereof  are  the  same  as  de¬ 
scribed  In  §  101.17,  except  that  the  petitioner 
Is  not  required  to  allege  that  a  claim  was 
made  upon  the  employer  for  recognition  or 
that  the  union  represents  a  substantial  num¬ 
ber  of  employees. 


The  unit  appropriate  for  collective  bar¬ 
gaining;  and  (2)  whether  an  election 
in  that  unit  would  effectuate  the  policies 
of  the  act. 

(b)  If,  based  on  such  investigation, 
the  regional  director  determines  that  an 
election  is  warranted,  he  may,  without  a 
prior  hearing,  direct  that  an  election 
be  held  in  an  appropriate  unit  of*  em¬ 
ployees.  Any  party  aggrieved  may  file 
a  request  with  the  Board  for  special  per¬ 
mission  to  appeal  that  action  to  the 
Board,  but  such  review,  if  granted,  will 
not,  unless  otherwise  ordered  by  the 
Board,  stay  the  proceeding.  If  the  re¬ 
gional  director  determines  that  an  elec¬ 
tion  is  not  warranted,  he  dismisses  the 
petition  or  makes  other  disposition  of  the 
matter.  Should  he  conclude  that  an 
election  is  warranted,  he  fixes  the  basis 
of  eligibility  of  voters  and  the  place,  date, 
and  hours  of  balloting.  The  mechanics 
of  arranging  the  balloting,  the  other  pro¬ 
cedures  for  the  conduct  of  the  election, 
and  the  postelection  proceedings  are  the 
same,  insofar  as  appropriate,  as  those 
described  in  §  101.19,  except  that  the 
regional  director’s  rulings  on  any  objec¬ 
tions  to  the  conduct  of  the  election  or 
challenged  ballots  are  final  and  binding, 
unless  the  Board,  on  an  application  by 
one  of  the  parties,  grants  such  party 
special  permission  to  appeal  from  the  re¬ 
gional  director’s  rulings.  The  party  re¬ 
questing  such  review  by  the  Board  must 
do  so  promptly,  in  writing,  and  state 
briefiy  the  grounds  relied  upon.  Such 
party  must  also  immediately  serve  a  copy 
on  each  of  the  other  parties,  including 
the  regional  director.  Neither  the  re¬ 
quest  for  review  by  the  Board  nor  the 
Board’s  grant  of  such  review  operates 
as  a  stay  of  any  action  taken  by  the  re¬ 
gional  director,  unless  specifically  so  or¬ 
dered  by  the  Board.  If  the  Board  grants 
permission  to  appeal,  and  it  appears  to 
the  Board  that  substantial  and  material 
factual  issues  have  been  presented  with 
respect  to  the  objections  to  the  conduct 
of  the  election  or  challenged  ballots,  it 
may  order  that  a  hearing  be  held  on 
such  issues  or  take  other  appropriate 
action.  ' 

(c)  If  the  regional  director  believes, 

after  preliminary  investigation  of  the 
petition,  that  there  are  substantial  is¬ 
sues  which  require  Board  determination 
before  an  election  may  be  held,  he  may 
order  a  hearing  on  the  issues.  This 
hearing  is  followed  by  Board  decision 
and  direction  of  election,  or  other  dis¬ 
position.  ’The  procedures  to  be  used  in 
connection  with  such  hearing  and  post¬ 
hearing  proceedings  are  the  same,  inso¬ 
far  as  they  are  applicable,  as  those 
described  in  §  101.21,  except  that  the  par¬ 
ties  may  not  file  briefs  with  the  Board,’ 
unless  special  permission  therefor  is 
granted  by  the  Board,  although  they  may, 
state  their,  respective  legal  positions  fully, 
on  the  record  at  the  hearing.  , 

(d)  Should  the  parties  so  desire,  they 
may,  with  the  approval  of  the  regional 
director,  resolve  the  issues  as  to  the  unit,’ 
the  conduct  of  the  balloting,  and  related 
matters  pursuant  to  informal  consent' 
procedures,  as  described  in  §  101.19(a).  • 

(e)  If  a  petition  has  been  filed  which 
does  not  meet  the  requirements  for 
processing  under  the  expedited  proce- 
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dure,  the  regional  director  may  process 
it  under  the  procedures  set  forth  in  Sub* 
part  C  of  this  part. 

§  101.24  Final  disposition  of  a  charge 
which  has  been  held  pending  investi* 
gation  of  the  petition. 

(a>  Upon  the  determination  that  the 
issuance  of  a  direction  of  election  is  war¬ 
ranted  on  the  petition,  the  regional  di¬ 
rector,  absent  withdrawal  of  the  charge, 
dismisses  it  subject  to  an  appeal  to  the 
general  counsel  in  Washington,  D.C. 

(b)  If,  however,  the  petition  is  dis¬ 
missed  or  withdrawn,  the  investigation 
of  the  charge  is  resumed,  and  the  ap¬ 
propriate  steps  described  in  §  101.22  are 
taken  with  respect  to  it. 

§  101.25  Appeal  from  the  dismissal  of  a 
petition,  or  from  the  refusal  to 
process  it  under  the  expedited  pro* 
cedure. 

If  the  regional  director  determines 
after  his  investigation  of  the  representa¬ 
tion  petition  that  further  proceedings 
based  thereon  are  not  warranted,  he, 
absent  withdrawal  of  the  petition,  dis¬ 
misses  it,  stating  the  grounds  therefor. 
If  the  regional  director  determines  that 
the  petition  does  not  meet  the  require¬ 
ments  for  processing  under  the  expedited 
procedure,  he  advises  the  petitioner  of 
his  determination  to  process  the  peti¬ 
tion  under  the  procedures  described  in 
Subpart  C  of  this  part.  In  either  event, 
the  regional  director  informs  all  the 
parties  of  his  action,  and  such  action 
is  final,  although  the  Board  may  grant 
an  aggrieved  party  permission  to  appeal 
from  the  regional  director’s  action. 
Such  party  must  request  such  review 
promptly,  in  writing,  and  state  briefiy 
the  groxmds  relied  upon.  Such  party 
must  also  immediately  serve  a  copy  on 
each  of  the  other  parties,  including  the 
regional  director.  Neither  the  request 
for  review  by  the  Board,  nor  the  Board’s 
grant  of  such  review,  operates  as  a  stay 
of  the  action  taken  by  the  regional  di¬ 
rector,  unless  specifically  so  ordered  by 
the  Board. 

Subpart  E — Referendum  Cases  Under 

Section  9(e)  (1)  and  (2)  of  the  Act 

§  101.26  Initiation  of  rescission  of  au¬ 
thority  cases. 

The  investigation  of  the  question  as  to 
whether  the  authority  of  a  labor  organi¬ 
zation  to  make  an  agreement  requiring 
membership  in  a  labor  organization  as 
a  condition  of  employment  is  to  be 
rescinded  is  initiated  by  the  filing  of  a 
petition  by  an  employee  or  group  of  em¬ 
ployees  on  behalf  of  30  percent  or  more 
of  the  employees  in  a  bargaining  unit 
covered  by  an  agreement  between  their 
employer  and  a  labor  organization  re¬ 
quiring  membership  in  such  labor  organ¬ 
ization.  The  petition  must  be  in  writing 
and  signed,  and  either  must  be  notarized 
or  must  contain  a  declaration  by  the 
person  signing  it,  under  the  penalties  of 
the  Criminal  Code,  that  its  contents  are 
true  and  correct  to  the  best  of  his  knowl¬ 
edge  and  belief.  It  is  filed  with  the  re¬ 
gional  director  for  the  region  in  which 
the  alleged  appropriate  bargaining  unit 
exists  or,  if  the  bargaining  unit  exists  in 
two  or  more  regions,  with  the  regional  di¬ 


rector  for  any  such  regions.  The  blank 
form,  which  is  supplied  by  the  regional 
ofiBce  upon  request,  provides,  among 
other  things,  for  a  description  of  the 
bargaining  unit  covered  by  the  agree¬ 
ment,  the  approximate  number  of  em¬ 
ployees  involved,  and  the  names  of  any 
other  labor  organizations  which  claim  to 
represent  the  employees.  Petitioner 
must  supply  with  the  petition,  or  within 
48  hours  after  filing,  its  evidence  of  au¬ 
thorization  from  the  employees. 

§  101.27  Investigation  of  petition;  with¬ 
drawals  and  dismissals. 

(a)  Upon  receipt  of  the  petition  in  the 
regional  office,  it  is  filed,  docketed,  and 
assigned  to  a  member  of  the  staff,  usually 
a  field  examiner,  for  investigation.  He 
conducts  an  investigation  to  ascertain 
(1)  whether  the  employer’s  operations 
affect  commerce  within  the  meaning  of 
the  act,  (2)  whether  there  is  in  effect  an 
agreement  requiring  as  a  condition  of 
employment  membership  in  a  labor  or¬ 
ganization.  (3)  whether  petitioner  has 
been  authorized  by  at  least  30  percent  of 
the  employees  to  file  such  a  petition,  and 
(4)  whether  an  election  would  effectuate 
the  policies  of  the  act  by  providing  for  a 
free  expression  of  choice  by  the  em¬ 
ployees.  The  evidence  of  designation 
submitted  by  petitioner,  usually  in  the 
form  of  cards  signed  by  individual  em¬ 
ployees  authorizing  the  filing  of  such  a 
petition,  is  checked  to  determine  the  pro¬ 
portion  of  employees  who  desire  recission. 

(b)  Petitioner  may  on  its  own  initia¬ 
tive  request  the  withdrawal  of  the  peti¬ 
tion  if  the  investigation  discloses  that  an 
election  is  inappropriate,  because,  among 
other  possible  reasons,  petitioner’s  card¬ 
showing  is  insufficient  to  meet  the  30- 
percent  statutory  requirement  referred 
to  in  paragraph  (a)  of  this  section. 

(c)  For  the  same  or  similar  reasons 
the  regional  director  may  request  the 
petitioner  to  withdraw  its  petition.  If 
petitioner,  despite  the  regional  director’s 
•  recommendation,  refuses  to  withdraw  the 

petition,  the  regional  director  then  dis¬ 
misses  the  petition,  stating  the  grounds 
for  his  dismissal  and  informing  peti¬ 
tioner  of  his  right  of  appeal  to  the  Board 
in  Washington,  D.C.  The  petitioner  may 
w'ithin  10  days  appeal  from  the  regional 
director’s  dismissal  by  filing  such  request 
with  the  Board  in  Washington,  D.C.  'The 
request  shall  contain  a  complete  state¬ 
ment  setting  forth  the  facts  and  reasons 
upon  which  the  request  is  made.  After  a 
full  review  of  the  file,  the  Board,  with 
the  assistance  of  its  staff,  may  sustain 
the  dismissal,  stating  the  grounds  for  its 
affirmance,  or  may  direct  the  regional 
director  to  take  further  action. 

§  101.28  Consent  agreements  providing 
for  election.  • 

The  Board  makes  available  to  the 
parties  two  types  of  informal  consent 
procedures  through  which  authorization 
issues  can  be  resolved  without  resort  to 
formal  procedures.  These  informal 
agreements  are  commonly  referred  to  as 

(a)  consent-election  agreement,  followed 
by  regional  director’s  determination,  and 

(b)  consent-election  agi;eement,  followed 
by  Board  certification.  Forms  for  use  in 
these  informal  procedures  are  available 
in  regional  offices. 


The  procedures  to  be  used  In  connec-  < 
tion  with  a  consent-election  agreement 
providing  for  regional  director’s  deter, 
mination  and  a  consent-election  agreed 
ment  providing  for  Board  certiflcatloo 
are  the  same  as  those  already  described 
in  subpart  C  of  the  Statements  of  Pm.'  ' 
cedure  in  connection  with  representatioii  ‘ 
cases  under  section  9(c)  of  the  act,  ex-  • 
cept  that  no  provision  is  made  for  runoff 
elections. 

§  101.29  Procedure  respecting  electioa  ' 
conducted  without  hearing. 

If  the  regional  director  determiuei 
that  the  case  is  an  appropriate  one  for 
election  without  formal  hearing,  an  elec-  i 
tion  is  conducted  as  quickly  a»  possible  I 
among  the  employees  and  upon  the  con¬ 
clusion  of  the  election  the  regional  di- 
rector  furnishes  to  the  parties  a  tally  ol 
the  ballots.  The  parties,  however,  have 
an  opportunity  to  make  approprii^ 
challenges  and  objections  to  the  conduct 
of  the  election  and  they  have  the  same 
rights,  and  the  same  procedure  is  fol¬ 
lowed,  with  respect  to  objections  to  the 
conduct  of  the  election  and  challenged 
ballots,  as  has  already  been  described  in 
subpart  C  of  the  Statements  of  Pro¬ 
cedure  in  connection  with  the  postelec- 
tion  procedures  in  representation  cases 
under  section  9(c)  of  the  act,  except  that 
no  provision  is  made  for  a  runoff  elec¬ 
tion.  If  no  such  objections  are  filed 
within  5  days  and  if  the  challenged  bal¬ 
lots  are  insufficient  in  number  to  affect 
the  results  of  the  election,  the  regional 
director  issues  to  the  parties  a  cerUflca- 
tion  of  the  results  of  the  election,  with 
the  same  force  and  effect  as  if  issued  by 
the  Board. 

§  101.30  Formal  hearing  and  procedure 
respecting  election  conducted  after 
hearing. 

<a)  If  the  preliminary  investigation 
indicates  that  there  are  substantial  issues 
which  require  Board  determination  be¬ 
fore  an  appropriate  election  may  be  held, 
the  regional  director  will  institute  formal 
proceedings  by  issuance  of  a  notice  of 
hearing  on  the  issues  which,  after  hear¬ 
ing,  is  followed  by  Board  decision  and 
direction  of  election  or  dismissal.  The 
notice  of  hearing  together  with  a  copy 
of  the  petition  is  served  upon  petitioner, 
the  employer,  and  upon  any  other  known 
persons  or  labor  organizations  claiming 
to  have  been  designated  by  employees 
involved  in  the  proceeding. 

.(b)  The  hearing,  usually  open  to  the 
public,  is  held  before  a  hearing  officer 
who  normally  is  an  attorney  or  field 
examiner  attached  to  the  regional  office 
but  may  be  another  qualified  official 
The  hearing,  which  is  nonadversary  In 
character,  is  part  of  the  investigation  In 
which  the  primary  interest  of  the  Board’s 
agents  is  to  insure  that  the  record  con¬ 
tains  as  full  a  statement  of  the  pertinent 
facts  as  may  be  necessary  for  determina¬ 
tion  of  the  case  by  the  Board.  The 
parties  are  afforded  full  opportunity  to 
present  their  respective  positions  and 
to  produce  the  significant  facts  in  sup¬ 
port  of  their  contentions.  In  most  cases 
a  substantial  number  of  the  relevant 
facts  are  undisputed  and  stipulated. 
The  parties  are  permitted  to  argue  orally 
on  the  record  before  the  hearing  officer. 
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(c)  Upon  the  close  of  the  hearing,  the 
entire  record  in  the  case  is  then  for- 
^fgrded  to  the  Board  in  Washington, 
DC.,  together  with  an  informal  analysis 
to  the  hearing  ofiBcer  of  the  issues  and 
the  evidence  but  without'  recommenda¬ 
tions.  All  parties  may  file  briefs  with  the 
goard  within  7  days  after  the  close  of 
the  hearing  and  may  also  request  to  be 
heard  orally  by  the  Board.  Because  of 
the  nature  of  the  proceeding,  however, 
permission  to  argue  orally  is  rarely 
granted.  After  review  of  the  entire  case, 
the  Board  issues  its  decision  either  dis¬ 
missing  the  petition  or  directing  that  an 
election  be  held.  In  the  latter  event,  the 
election  is  conducted  under  the  super¬ 
vision  of  the  regional  director  in  the 
manner  already  described  in  §  101.19. 

(d)  The  parties  have  the  same  rights, 
and  the  same  procedure  is  followed,  with 
respect  to  objections  to  the  conduct  of 
the  election  and  challenged  ballots  as 
has  already  been  described  in  connection 
with  the  postelection  procedures  in  cases 
Involving  consent  elections  to  be  followed 
by  Board  certifications. 

Subpart  F  —  Jurisdictional  Dispute 
Cases  Under  Section  10(k)  of  the^ 
Act 

§  101.31  Initiation  of  proceedings  to 
hear  and  determine  jurisdictional  dis¬ 
putes  under  section  10  (k). 

The  Investigation  of  a  jurisdictional 
dispute  under  section  10  (k)  is  initiated 
by  the  filing  of  a  charge,  as  described  in 
i  101.2,  by  any  person  alleging  a  viola¬ 
tion  of  paragraph  (4)  (D)  of  section 
8(b).  ^ 

§101.32  Investigation  of  charges;  with- 
dra>val  of  charges;  dismissal  of 
charges  and  appeals  to  Board. 

These  matters  are  handled  as  de¬ 
scribed  in  §§  101.4  to  101.7,  inclusive. 
Cases  involving  violation  of  paragraph 
(4)(D)  of  section  8(b)  in  which  it  is 
deemed  appropriate  to  seek  injunctive 
relief  of  a  district  court  pursuant  to  sec¬ 
tion  10(1)  of  the  act,  are  given  priority 
over  all  other  cases  in  the  office  except 
other  cases  under  section  10(1)  of  the 
act  and  cases  of  like  character. 

§101.33  Initiation  of  formal  action; 
settlement. 

If,  after  investigation,  it  appears  to 
the  regional  director  that  the  Board 
should  determine  the  dispute  under  sec¬ 
tion  10 (k)  of  the  act,  he  issues  a  notice 
of  filing  of  the  charge  together  with  a 
notice  of  hearing  which  includes  a  sim¬ 
ple  statement  of  issues  involved  in  the 
jurisdictional  dispute  and  which  is  served 
cm  all  parties  to  the  dispute  out  of  which 
the  unfair  labor  practice  is  alleged  to 
have  arisen.  The  hearing  is  scheduled 
for  not  less  than  10  days  after  service 
of  the  notice  of  hearing.  If  the  parties 
present  to  the  regional  director  satisfac¬ 
tory  evidence  that  they  have  adjusted 
the  dispute,  the  regional  director  with¬ 
draws  the  notice  of  hearing  and  either 
permits  the  withdrawal  of  the  charge 
or  dismisses  the  charge.  If  the  parties 
wlMnit  to  the  regional  director  satisfac¬ 
tory  evidence  that  they  have  agreed  upon 
methods  for  the  voluntary  adjustment 
the  dispute,  the  regional  director  shall 


defer  action  upon  the  charge  and  shall 
withdraw  the  notice  of  hearing  if  issued. 
The  parties  may  agree  on  an  arbitrator, 
a  proceeding  under  section  9(c)  of  the 
act,  or  any  other  satisfactory  method  to 
resolve  the  dispute. 

§  101.34  Hearing.  « 

If  the  parties  have  not  adjusted  the 
dispute  or  agreed  upon  methods  of  vol¬ 
untary  adjustment,  a  hearing,  usually 
open  to  the  public,  is  held  before  a  hear¬ 
ing  officer.  "The  hearing  is  nonadversary 
in  character,  and  the  primary  interest 
of  the  hearing  officer  is  to  insure  that 
the  record  contains  as  full  a  statement 
of  the  pertinent  facts  as  may  be  neces¬ 
sary  for  a  determination  of  the  issues 
by  the  ^ard.  All  parties  are  afforded 
full  opportunity  to  present  their  respec¬ 
tive  positions  and  to  produce  evidence  in 
support  of  their  contentions.  The  par¬ 
ties  are  permitted  to  argue  orally  on  the 
record  before  the  hearing  officer.  At 
the  close  of  the  hearing,  the  case  is 
transmitted  to  the  Board  for  decision. 
The  hearing  officer  prepares  an  analysis 
of  the  issues  and  the  evidence,  but  makes 
no  recommendations  in  regard  to  reso¬ 
lution  of  the  dispute. 

§  101.35  Procedure  before  the  Board. 

The  parties  have  7  days  after  the  close 
of  the  hearing,  subject  to  any  extension 
that  may  have  been  granted,  to  file  briefs 
with  the  Board  and  to  request  oral  argu¬ 
ment  which  the  Board  may  or  may  not 
grant.  The  Board  then  considers  the 
evidence  taken  at  the  hearing  and  the 
hearing  officer’s  analysis  together  with 
any  briefs  that  may  be  filed  and  the  oral 
argument,  if  any,  and  issues  its  deter¬ 
mination  or  makes  other  disposition  of 
the  matter. 

§  101.36  Compliance  with  determina¬ 
tion;  further  proceedings. 

After  the  issuance  of  determination 
by  the  Board,  the  regional  director  in  the 
region  in  which  the  proceeding  arose 
communicates  with  the  parties  for  the 
purpose  of  ascertaining  their  intentions 
in  regard  to  compliance.  Conferences 
may  be  held  for  the  purpose  of  working 
out  details.  If  the  regional  director  is 
satisfied  that  the  parties  are  complying 
with  the  determination,  he  dismisses  the 
charge.  If  the  regional  director  is  not 
satisfied  that  the  parties  are  complying, 
he  issues  a  complaint  and  notice  of  hear¬ 
ing,  charging  violation  of  section  8(b) 
(4)(D)  of  the  act,  and  the  proceeding 
follows  the  procedure  outlined  in 
§§  101.8  to  101.15,  inclusive. 

Subpart  G — Procedure  Under  Section 
10  (j)  and  (I)  of  the  Act 

§  101.37  Application  for  teitiporary  re¬ 
lief  or  restraining  orders. 

Whenever  it  is  deemed  advisable  to 
seek  temporary  injunctive  relief  under 
section  10 (j)  or  whenever  it  is  deter¬ 
mined  that  a  complaint  should  issue 
alleging  violation  of  section  8(b)  (4)  (A) , 
(B),  or  (C),  or  section  8(e),  or  section 
8(b)(7),  or  whenever  it  is  appropriate 
to  seek'  temporary  injunctive  relief  for 
a  violation  of  section  8(b)(4)(D),  the 
officer  or  regional  attorney  to  wljom  the 
matter  has  been  referred  will  make 


application  for  appropriate  temporary 
relief  or  restraining  order  in  the  dis¬ 
trict  coiut  of  the.  United  States  within 
which  the  unfair  labor  practice  is  alleged 
to  have  occurred  or  within  which  the 
party  sought  to  be  enjoined  resides  or 
transacts  business,  except  that  such  of¬ 
ficer  or  regional  attorney  will  not  apply 
for  injunctive  relief  under  section  10(1) 
with  respect  to  an  alleged  violation  of 
section  8(b)  (7)  if  a  charge  under  sec¬ 
tion  8(a)(2)  has  been  filed  and  after 
preliminary  investigation,  he  has  reason¬ 
able  cause  to  believe  that  such  charge  is 
true  and  that  a  complaint  should  issue. 

§  101.38  Change  of  circumstances. 

Whenever  a  temporary  injunction  has 
been  obtained  pursuant  to  section  10(j) 
and  thereafter  the  trial  examiner  hear¬ 
ing  the  complaint,  upon  which  the  de¬ 
termination  to  seek  such  injunction  was 
predicated,  recommends  dismissal  of 
such  complaint,  in  whole  or'  in  part,  the 
officer  or  regional  attorney  handling  the 
case  for  the  Board  suggests  to  the  district 
court  which  issued  the  temporary  in- 
jimction  the  possible  change  in  circum¬ 
stances  arising  out  of  the  findings  and 
recommendations  of  the  trial  examiner. 

Subpart  H — Declaratory  Orders  and 

Advisory  Opinions  Regarding 

Board  Jurisdiction 

§  101.39  Initiation  of  advisory  opinion 

.  case. 

The  question  of  whether  the  Board 
will  assert  jurisdiction  over  a  labor  dis¬ 
pute  which  is  the  subject  of  a  proceed¬ 
ing  in  an  agency  or  cotirt  of  a  State 
or  Territory  is  initiated  by  the  filing  of 
a  petition  with  the  Board.  This  peti¬ 
tion  may  be  filed  only  if  (a)  a  proceeding 
is  currently  pending  before  such  agency 
or  court,  and  (b)  the  petitioner  is  a 
party  to  such  proceedings  before  such 
agency  or  court  or  is  the  agency  or  court 
itself.  The  petition  must  be  in  writing 
and  signed.  When  a  petition  is  filed 
by  a  private  party,  it  shall  either  be 
sworn  to  or  shall  contain  a  declaration 
under  the  penalties  of  the  Criminal  C(xle 
that  its  contents  are  true  and  correct. 
It  is  filed  with  the  executive  secretary 
of  the  Board  in  Washington,  D.C.  No 
particular  form  is  required,  but  the  peti¬ 
tion  must  be  properly  captioned  and 
must  contain  the  allegations  required  liy 
§  102.99  of  this  chapter.  None  of  the 
information  sought  relates  to  the  merits 
of  the  dispute.  The  petition  may  be 
withdrawn  at  any  time  before  the  ^ard 
issues  its  advisory  opinion  determining 
whether  it  would  or  would  not  assert 
jurisdiction  on  the  basis  of  the  facts 
before  it. 

§  101.40  Proceedings  following  the  fil¬ 
ing  of  the  petition. . 

(a)  A  copy  of  the  petition  is  served 
upon  all  other  parties  and  the  appro¬ 
priate  regional  director  by  the  petitioner. 

(b)  Interested  persons  may  request 
intervention  by  a  written  motion  to  the 
Board.  Such  intervention  may  be 
granted  in  the  discretion  of  the  Board. 

(c)  Parties  other  than  the  petitioner 
may  reply  to  the  petition  in  writing, 
admitting  or  denying  any  or  all  of  the 
matters  asserted  therein. 
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(d)  No  brief s  shall  be  filed  except  upon 
special  permission  of  the  Board. 

(e)  After  review  of  the  entire  record, 
the  Board  issues  an  advisory  opinion  as 
to  whether  the  facts  presented  would  or 
would,  not  cause  it  to  assert  jurisdiction 
over  the  case  if  the  case  had  been  orig¬ 
inally  filed  before  it.  The  Board  will 
limit  its  advisory  opinion  to  the  jurisdic¬ 
tional  issue  confronting  it,  and  will  not 
presume  to  render  an  opinion  on  the 
merits  of  the  case  or  on  the  question  of 
whether  the  subject  matter  of  the  dis¬ 
pute  is  governed  by  The  Labor  Manage¬ 
ment  Relations  Act  of  1947,  as  amended. 

§  101.41  Informal  procedures  for  ob¬ 
taining  opinions  on  jurisdictional 
questions. 

Although  a  formal  petition  is  neces¬ 
sary  to  obtain  an  advisory  opinion  from 
the  Board,  other  avenues  are  available 
to  persons  seeking  informal  and,  in  most 
case^,  speedy  opinions  on  jurisdictional 
issues.  In  discussion  of  jurisdiction 
questions  informally  with  regional  office 
personnel,  information  and  advice  con¬ 
cerning  the  Board’s  jurisdictional  stand¬ 
ards  may  be  obtained.  Such  practices 
are  not  intended  to  be  discouraged  by 
the  rules  providing  for  formal  advisory 
opinions  by  the  Board,  although  the 
opinions  expressed  by  such  personnel 
are  not  to  be  regarded  as  binding  upon 
the  Board  or  the  general  counsel. 

§  101.42  Procedures  for  obtaining  de¬ 
claratory  orders  of  the  Board. 

(a)  When  both  an  imfair  labor 
practice  charge  and  a  representation 
petition  are  pending  concurrently  in  a 
regional  office,  appeals  from  a  regional 
director’s  dismissals  thereof  do  not  follow 
the  same  course.  Appeal  from  the  dis¬ 
missal  of  a  charge  must  be  made  to  the 
general  counsel,  while  appeal  from  dis¬ 
missal  of  a  representation  petition  may 
be  made  to  the  Board.  To  obtain  uni¬ 
formity  in  disposing  of  such  cases  on  jur¬ 
isdictional  grounds  at  the  same  stage  of 
each  proceeding,  the  general  counsel 
may  file  a  petition  for  a  declaratory 
order  of  the  Board.  Such  order  is  in¬ 
tended  only  to  remove  uncertainty  with 
respect  to  the  question  of  whether  the 
Board  would  assert  jurisdiction  over  the 
labor  dispute. 

(b)  A  petition  to  obtain  a  declaratory 
Board  order  may  be  filed  only  by  the 
general  counsel.  It  must  be  in  writing 
and  signed.  It  is  filed  with  the  execu¬ 
tive  secretary  of  the  Board  in  Washing¬ 
ton,  D.C.  No  particular  form  is 
required,  but  the  petition  must  be  prop¬ 
erly  captioned  and  must  contain  the 
allegations  required  by  §  102.106  of  this 
chapter.  None  of  the  information 
sought  relates  to  the  merits  of  the  dis¬ 
pute.  The  petition  may  be  withdrawn 
any  time  before  the  l^ard  issues  its 
declaratory  order  deciding  whether  it 
would  or  would  not  assert  jurisdiction 
over  the  cases. 

« 

§  101.43  Proceedings  following  the  fil¬ 
ing  of  the  petition. 

'  (a)  A  copy  of  the  petition  is  served 
upon  all  other  parties. 

(b)  Interested  persons  may  request 
Intervention  by  a  written  motion  to  the 
Board.  Such  intervention  may  be 
granted  in  the  discretion  of  the  Board. 


(c)  All  other  parties  may  reply  to  the 
petition  in  writing. 

(d)  Briefs  may  be  filed. 

(e)  After  review  of  the  record,  the 
Board  issues  a  declaratory  order  as  to 
whether  it  will  assert  jurisdiction  over 
the  cases,  but  it  will  not  render  a  deci¬ 
sion  on  the  merits  at  this  stage  of  the 
cases. 

(f)  The  declaratory  Board  order  will 
be  binding  on  the  parties  in  both  cases. 

PART  102— RULES  AND  REGU¬ 
LATIONS,  SERIES  8 

Subpart  A — Definitions 

Sec. 

102.1  Terms  defined  In  section  2  of  the 

act. 

102.2  Act;  Board;  Board  agent. 

102 .8  General  counsel. 

102.4  Region. 

102.6  Regional  director;  regional  attor¬ 
ney. 

102.6  Trial  examiner;  hearing  officer. 

102.7  State. 

102.8  Party. 

Subpart  B— Procedure  Under  Section  10  (a)  to  (i) 
of  the  Act  for  the  Prevention  of  Unfair  Labor 
Practices 

Chabce 

102J  Who  may  file;  withdrawal  and  dis¬ 
missal. 

102.10  Where  to  file. 

102.11  Forms;  Jurat;  or  declaration. 

102.12  Ck>ntents. 

102.13  Note. 

102.14  Service  of  charge. 

Complaint 

102.15  When  and  by  whom  Issued;  con¬ 

tents;  service. 

102.16  Hearing;  extension. 

102.17  Amendment. 

102.18  Withdrawal. 

102.19  Review  by  the  general  counsel  of 

counsel  of  refusal  to  Issue. 

Answeb 

102.20  Answer  to  complaint;  time  for 

filing;  contents;  allegations  not 
denied  deemed  admitted. 

102.21  Where  to  file;  service  upon  the 

parties;  form. 

102.22  Extension  of  time  for  filing. 

102.23  Amendment. 

Motions 

102.24  Motions;  where  to  file  prior  to  hear¬ 

ing  and  during  hearing;  con¬ 
tents;  service  on  other  parties. 

102.25  Ruling  on  motions;  where  to  file 

motions  after  hearing  and  before 
transfer  of  case  to  Board. 

102.26  Motions;  rulings  and  orders  part  of 

the  record;  rulings  not  to  be  ap¬ 
pealed  directly  to  Board  without 
.  special  permission;  requests  for 
special  permission  to  appeal. 

102.27  Review  of  granting  of  motion  to 

dismiss  entire  complaint;  re¬ 
opening  of  record. 

102.28  Filing  of  answer  or  other  participa¬ 

tion  in  proceedings  not  a  waiver 
of  rights. 

Intervention 

102.29  Intervention;  requisites;  rulings  on 

motions  to  Intervene. 

Witnesses,  Depositions,  and  Subpenas 

102.80  Examination  of  witnesses;  deposi¬ 
tions. 

102.31  Issuance  of  subpenas;  petitions  to 

revoke  subpenas;  right  to  in¬ 
spect  or  copy  data. 

102.32  Pairment  of  witness  fees  and  mile¬ 

age;  fees  of  persons  taking  depo¬ 
sitions. 


Transfix,  Consolidation,  and  Severanob 
Sec. 

102.33  Transfer  of  charge  and  proceeding 

from  region  to  region;  consollda- 
tlon  of  proceedings  In  same  re- 
£;lon;  severance. 

Hearings 

102.34  Who  shall  conduct;  to  be  public 

imless  otherwise  ordered. 

102.35  Duties  and  powers  of  trial  examin¬ 

ers. 

102.36  Unavailability  of  trial  examiners. 

102.37  Disqualification  of  trial  examiners. 

102.38  Rights  of  parties. 

102.39  Rules  of  evidence  controlling  so  far 

as  practicable. 

102.40  Stipulations  of  fact  admissible. 

102.41  Objection  to  conduct  of  hearing; 

how  made;  objections  not  waived 
by  further  participation. 

102.42  Filing  of  briefs  and  proposed  find¬ 

ings  with  the  trial  examiner  and 
oral  argument  at  the  hearing. 

102.43  Continuance  and  adjournment. 

102.44  Misconduct  at  hearing  before  a  trial 

examiner  or  the  Board;  refusal 
of  witness  to  answer  questions. 

Intermediate  Report  and  Transfer  of  Cass 
TO  THE  Board 

102.45  Intermediate  report  and  recom¬ 

mended  order;  contents;  service; 
transfer  of  the  case  to  the  Board; 
contents  of  record  In  case. 

Exceptions  to  the  Record  and  Proceedings 

102.46  Exceptions  or  supporting  briefs; 

time  for  filing;  where  to  file;  serv¬ 
ice  on  parties;  extension  of  tlme;i 
effect  of  failure  to  Include  matter 
in  exceptions;  oral  arguments. 

102.47  Piling  of  motion  after  transfer  of 

case  to  Board. 

Procedure  Before  the  Board 

102.48  Action  of  Board  upon  expiration  of 

time  to  file  exceptions  to  Inter¬ 
mediate  report. 

102.49  Modification  or  setting  aside  of  or¬ 

der  of  Board  before  record  filed 
In  court;  action  thereafter. 

102.50  Hearings  before  Board  or  member  - 

thereof. 

102.51  Settlement  or  adjustment  of  Issues. 

Back -Pat  Proceedings 

102.52  Initiation  of  proceedings. 

102.53  Contents  of  back-pay  specification. 

102.54  Answer  to  back-pay  specification. 

(a)  Filing  and  service  of  answer. 

(b)  Contents  of  the  answer. 

(c)  Effect  of  failure  to  answer  or 

to  plead  specifically  and  In 
detail. 

102.55  Extension  of  time  for  filing. 

102.56  Extension  of  date  of  hearing. 

102.57  Amendment. 

102.58  Withdrawal. 

102.59  Hearing;  posthearing  procedure. 

Subpart  C— Procedure  Under  Section  9(c)  of  the 
Act  for  the  Determination  of  Questions  Con¬ 
cerning  Representation  of  Employees 

102.60  Petition  for  certification  or  decerti¬ 

fication;  who  may  file;  where  to 
file;  withdrawal.  ^ 

102.61  Contents  of  petition  for  certifica¬ 

tion;  contents  of  petition  for'  • 
decertification. 

102.62  Consent-election  agreements. 

102.63  Investigation  of  petition  by  regional 

director;  notice  of  hearing;  service 
of  notice;  withdrawal  of  notice. 

102.64  Conduct  of  hearing. 

102.65  Motions;  Interventions. 

102.66  Introduction  of  evidence;  rights  at 

parties  at  hearing;  subpenas. 

102.67  Record;  what  constitutes;  tiansmls- 

slon  to  Board. 
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102  68  Proceedings  before  the  Board;  fur¬ 
ther  hearing;  briefs;  Board  direc¬ 
tion  of  election;  certification  of 
results. 

102.69  Election  procedure;  tally  of  ballots; 

objections;  certification  by  re¬ 
gional  director;  report  on  chal¬ 
lenged  ballots;  report  on  objec¬ 
tions;  exceptions;  action  of  the 
Board;  hearing. 

102.70  Runoff  election. 

102.71  Refusal  to  Issue  notice  of  hearing; 

appeals  to  Board  from  action  of 
the  regional  director. 

102.72  Piling  petition  with  general  counsel; 

Investigation  upon  motion  of  gen¬ 
eral  counsel;  transfer  of  petition 
and  proceeding  from  region  to 
general  counsel  or  to  another 
region;  consolidation  of  proceed¬ 
ings  In  same  region;  severance; 
procedure  before  general  counsel 
In  cases  over  which  he  has  as¬ 
sumed  jurisdiction. 

Subpart  D — Procedure  for  Unfair  Labor  Practice 
and  Representation  Cases  Under  Sections 
•(bl(7)  and  9(c)  of  the  Act 

102.73  Initiation  of  proceedings. 

102.74  Complaint  and  formal  proceedings. 

102.75  Suspension  of  proceedings  on  the 

charge  where  timely  petition  is 
filed. 

102.76  Petition;  who  may  file;  where  to  file; 

contents. 

102.77  Investigation  of  petition  by  regional 

director;  directed  election. 

102.78  Election  procedure;  method  of  con- 
V  ducting  balloting;  postballotlng 

procedure. 

102.79  Consent-election  agreements. 

102.80  Dismissal  of  petition;  refusal  to 

process  petition  under  expedited 
procedure. 

102.81  Final  processing  of  charge  held  dur¬ 

ing  pendency  of  petition;  review 
by  the  general  counsel. 

102.82  Transfer,  consolidation,  and  sever¬ 

ance. 

Svbpart  E— Procedure  for  Referendum  Under 
Section  9(e)  of  the  Act 

102.83  Petition  for  referendum  under  sec¬ 

tion  9(c)(1)  of  the  act;  who  may 
file;  where  to  file;  withdrawal. 

102.84  Contents  of  petition  to  rescind 

authority. 

102.85  Investigation  of  petition  by  regional 

.  director;  consent  referendum;  di¬ 

rected  referendum. 

102.86  Hearing;  posthearing  procedure. 

102.87  Method  of  conducting  balloting; 

pos^alloting  procedure. 

102.88  Refusal  to  conduct  referendum;  ap¬ 

peal  to  Board. 

Subpart  ^—Procedure  To  Hear  and  Determine 
Disputes  Under  Section  10(k)  of  the  Act 

102.89  Initiation  of  proceedings. 

102.d0  Notice  of  hearing;  hearing;  proceed¬ 

ings  before  the  Board;  briefs;  de¬ 
termination  of  dispute. 

102.91  Compliance  with  determination; 

further  proceedings. 

102.92  Review  of  determination. 

102.93  Alternative  procedure. 

Suboprt  G— Procedure  in  Cases  Under  Section 

10(j),  (I),  and  (m)  of  the  Act 

1()S.94  Expeditious  processing  of  section 

10(j)  cases. 

102.05  Priority  of  cases  pursuant  to  section 

10  (1)  and  (m)  of  the  Act. 

102.96  Issuance  of  complaint  promptly. 

102.97  Expeditious  processing  of  section 

10  (1)  and  (m)  cases  In  succes¬ 
sive  stages. 
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FEDERAL  REGISTER 

Subpart  H— Declaratory  Orders  and  Advisory 
Opinions  Regarding  Board  Jurisdiction 
Sec. 

102.98  Petition  for  advisory  opinion;  who 

may  file;  where  to  file. 

102.99  Contents  of  p>etltlon  for  an  advisory 

opinion. 

102.100  Notice  of  petition;  service  of 

petition. 

102.101  Response  to  petition;  service  of  re¬ 

sponse. 

102.102  Intervention. 

102.103  Proceedings  before  the  Board; 

briefs;  advisory  opinions. 

102.104  Withdrawal  of  petition. 

102.105  Petitions  for  declaratory  orders; 

who  may  file;  where  to  file;  with- 
'  drawal.  * 

102.106  Contents  of  petition  for  declaratory 

order. 

102.107  Notice  of  petition;  service  of  peti¬ 

tion. 

102.108  Resp>onse  to  petition;  service  of  re¬ 

sponse. 

102.109  Intervention. 

102.110  Proceedings  before  the  Board; 

briefs;  declaratory  orders. 

Subpart  I— Service  and  Filing  of  Papers 

102.111  Service  of  process  and  papers;  proof 

of  service. 

102.112  Same;  by  parties;  proof  of  service. 

102.113  Date  of  service;  filing  of  proof  of 

service. 

102.114  Time;  additional  time  after  service 

by  mail. 

Subpart  J— Certification  and  Signature  of 
Documents 

102.115  Certification  of  papers  and  docu¬ 

ments. 

102.116  Signature  of  orders. 

Subpart  K— Records  and  Information 

102.117  Piles,  records,  etc..  In  exclusive  cus¬ 

tody  of  Board  and  not  subject  to 
Inspection;  formal  documents  and 
final  opinions  and  orders  subject 
to  Inspection. 

102.118  Same;  Board  employees  prohibited 

from  producing  files,  records,  etc., 
pursuant  to  subpena  ad  testifi¬ 
candum  or  subpena  duces  tecum, 
prohibited  from  testifying  in  re¬ 
gard  thereto. 

Subpart  L— Practice  Before  the  Board  of  Former 
Employees 

102.119  Prohibition  of  practice  before  Board 

•of  its  former  regional  employees 
in  cases  pending  In  region  during 
emplojrment. 

102.120  Same;  application  to  former  em¬ 

ployees  of  Washington  staff.  > 

Subpart  M— ^Construction  of  Rules 

102.121  Rules  to  be  liberally  construed. 

Subpart  N^Enforcement  of  Rights,  Privjleges, 
and  Immunities  Granted  or  Guaranteed  Under 
Section  222(f),  Communications  Act  of  1934, 
as  Amended,  to  Employees  of  Merged  Tele¬ 
graph  Carriers 

102.122  Enforcement. 

Subpart  O—— Amendments 

102.123  Amendment  or  rescission  of  rules. 

102.124  Petitions  for  Issuance,  amendment, 

or  repeal  of  rules. 

102.125  Action  on  petition. 

Authority:  102.1  to  102.121  Issued  under 
49  Stat.  449;  29  U.S.C.  161-168;  and  Act  of 
September  14,  1959  (Pub.  Law  86-257;  73 
Stat.  519). 

Subpart  A-— Definitions. 

§  102.1  Terms  defined  in  section  2  of 
the  act. 

The  terms  “person,”  “employer,”  “em¬ 
ployee,”  “representative,”  “labor  organi¬ 


zation,”  “commerce,”  “affecting  com¬ 
merce,”  and  “unfair  labor  practice,”  as 
used  herein,  shall  have  the  meanings  set 
forth  in  section  2  of  the  National  Labor 
Relations  Act,  as  amended  by  title  I  of 
the  Labor  Management  Relations  Act, 
1947. 

§  102.2  Act;  Board;  Board  agent. 

The  term  “act”  as  used  herein  shall 
mean  the  National  Labor  Relations  Act, 
as  amended.  The  term  “Board”  shall 
mean  the  National  Labor  Relations 
Board  and  shall  include  any  group  of 
three  or  more  members  designated  pur¬ 
suant  to  section  3(b)  of  the  act.  The 
term  “Board  agent”  shall  mean  any 
member,  agent,  or  agency  of  the  Board, 
including  its  general  counsel. 

§  102.3  General  counseL 

The  term  “general  counsel”  as  used 
herein  shall  mean  the  general  counsel 
imder  section  3(d)  of  the  act. 

§  102.4  Region. 

The  term  “region”  as  used  herein  shall 
mean  that  part  ,  of  the  United  States  or 
any  Territory  thereof  fixed  by  the  Board 
as  a  particular  region. 

§  102.5  Regional  director;  regional  at¬ 
torney. 

The  term  “regional  director”  as  used 
herein  shall  mean  the  agent  designated 
by  the  Board  as  regional  director  for  a 
particular  region.  The  term  “regional 
attorney”  as  used  herein  shall  mean  the 
attorney  designated  by  the  Board  as  re¬ 
gional  attorney  for  a  particular  region. 

'§  102.6  Trial  examiner;  hearing  officer. 

The  term  “trial  examiner”  as  used 
herein  shall  mean  the  agent  of  the 
Board  conducting  the  hearing  in  an  un¬ 
fair  labor  practice  or  Telegraph  Merger 
Act  proceeding.  The  term  “hearing  ofiB- 
cer”  as  used  herein  shall  mean  the  agent 
of  the  Board  conducting  the  hearing  in 
a  proceeding  under  section  9  or  in  a  dis¬ 
pute  proceeding  imder  section  10 (k)  of 
the  act.  • 

§  102.7  State. 

The  term  “State”  as  used  herein  shall 
include  the  District  of  Columbia  and  all 
States,  Territories,  and  possessions  of  the 
United  States. 

§  102.8  Party. 

The  term  “party”  as  used  herein  shall 
mean  the  regional  director  in  whose  re¬ 
gion  the  proceeding  is  pending  and  any 
person  named  or  admitted  as  a  party,  or 
properly  seeking  and  entitled  as  of  right 
to  be  admitted  as  a  party,  in  any  Board 
proceeding,  including,  Without  limitation, 
any  person  filing  a  charge  or  petition 
under  the  act,  any  person  named  as  re¬ 
spondent,  as  employer,  or  as  party  to  a 
contract  in  any  proceeding  under  the  act, 
and  any  labor  organization  alleged  to  be 
dominated,  assisted,  or  supported  in  vio¬ 
lation  of  section  8(a)  (1)  or  8(a)  (2)  of 
the  act;  but  nothing  herein  shall  be  con¬ 
strued  to  prevent  the  Board  or  its  desig¬ 
nated  agent  from  limiting  any  party  to 
participate  in  the  proceedings  to  the  ex¬ 
tent  of  his  interest  only. 
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RULES  AND  REGULATIONS 


Subpart  B — Procedure  Under  Section 

10  (a)  to  (i)  of  the  Act  for  the  Pre- 

'vention  of  Unfair  Labor  Practices ' 

Charge 

§  102.9  Who  may  file;  withdrawal  and 
dismissal. 

A  charge  that  any  person  has  engaged 
in  or  is  engaging  in  any  unfair  labor 
practice  affecting  commerce  may  be 
made  by  any  person.  Any  such  charge 
may  be  withdrawn,  prior  to  the  hearing, 
only  with  the  consent  of  the  regional 
director  with  whom  such  charge  was 
filed;  at  the  hearing  and  imtil  the  case 
has  been  transferred  to  the  Board  pur¬ 
suant  to  §  102.45,  upon  motion,  with  the 
consent  of  the  trial  examiner  designated 
to  conduct  the  hearing;  and  after  the 
case  has  been  transferr^  to  the  Board 
pursuant  to  §  102.45,  upon  motion,  with 
the  consent  of  the  Board.  Upon  with¬ 
drawal  of  any  charge,  any  complaint 
based  thereon  shall  be  dismissed  by  the 
regional  director  issuing  the  complaint, 
the  trial  examiner  designated  to  conduct 
the  hearing,  or  the  Board. 

§102.10  Where  to  file. 

Except  as  provided  in  §  102.33  such 
charge  shall  be  filed  with  the  regional 
director  for  the  region  in  which  the  al¬ 
leged  unfair  labor  practice  has  occurred 
or  is  occurring.  A  charge  alleging  that 
an  unfair  labor  practice  has  occurred  or 
is  occurring  in  two  or  more  regions  may 
be  filed  with  the  regional  director  for  any 
of  such  regions. 

§  102.11  Forms;  jurat;  or  declaration. 

Such  charge  shall  be  in  writing  and 
signed,  and  either  shall  be  sworn  to  be¬ 
fore  a  notary  public.  Board  agent,  or 
other  person  duly  authorized  by  law  to 
administer  oaths  and  take  acknowledg¬ 
ments  or  shall  contain  a  declaration  by 
the  person  signing  it,  under  the  penalties 
of  the  Criminal  Code,  that  its  contents 
are  true  and  correct  to  the  best  of  his 
knowledge  and  belief.  Three  additional 
copies  of  such  chaise  shall  be  filed  to¬ 
gether  with  one  additional  copy  for  each 
named  party  respondent.* 

§  102. 12  Contents. 

Such  charge  shall  contain  the  follow¬ 
ing: 

(a)  The  full  name  and  address  of  the 
person  making  the  charge. 

(b)  K  the  charge  is  filed  by  a  labor 
organization,  the  full  name  and  address 
of  any  national  or  international  labor 
organization  of  which  it  is  an  affiliate  or 
constituent  unit. 

(c)  The  full  name  and  suldress  of  the 
person  against  whom  the  charge  is  made 
(hereinafter  referred  to  as  the  “respond¬ 
ent”)  . 

(d)  A  clear  and  concise  statement  of 
the  facts  constituting  the  alleged  unfair 
labor  practices  affecting  commerce. 


*  Procedure  under  sec.  10  (J)  to  (1)  of  the 
act  Is  governed  by  Subparts  F  and  O  of  this 
pcut.  Procediire  for  unfair  labor  practice 
cases  and  representation  cases  xinder  sec. 
8(b)  (7)  of  the  act  is  governed  by  Subpart  D 
of  this  part. 

*  A  Blank  fcHin  for  making  a  charge  will  be 
supplied  by  the  regional  director  upon 
request. 


§  102.13  Note. 

This  section,  which  in  Series  7  of  the 
rules  and  regulations  related  to  the  filing 
requirements  of  section  9  (f),  (g),  and 
(h)  of  the  Labor  Management  Relations 
Act,  was  eliminated  by  amendments  ef¬ 
fective  September  14, 1959.  To  avoid  the 
renumbering  of  §§  102.14  to  102.72  the 
Board  has  left  this  section  number  blank. 

§102.14  Serv  ice  of  charge. 

Upon  the  filing  of  a  charge,  the  charg¬ 
ing  party  shall  be  responsible  for  the 
timely  and  proper  service  of  a  copy 
thereof  upon  the  person  against  whom 
such  charge  is  made.  The  regional  di¬ 
rector  will,  as  a  matter  of  course,  cause 
a  copy  of  such  charge  to  be  served  upon 
the  person  against  whom  the  charge  is 
made,  but  he  shall  not  be  deemed  to  as¬ 
sume  responsibility  for  such  service. 

Complaint 

§  102.15  Wlien  and  by  whom  issued; 
contents;  service. 

After  a  charge  has  been  filed,  if  it  ap¬ 
pears  to  the  regional  director  that  formal 
proceedings  in  respect  thereto  should  be 
instituted,  he  shall  issue  and  cause  to  be 
served  upon  all  the  other  parties  a  formal 
complaint  in  the  name  of  the  Board  stat¬ 
ing  the  unfair  labor  practices  and  con¬ 
taining  a  notice  of  hearing  before  a  trial 
examiner  at  a  place  therein  fixed  and  at 
a  time  not  less  than  10  days  after  the 
service  of  the  complaint.  - 

§  102.16  Hearing;  extension. 

Upon  his  own  motion  or  upon  proper 
cause  shown  by  any  other  party,  tha  re¬ 
gional  director  issuing  the  complaint 
.may  extend  the  date  of  such  hearing. 

§  102.17  Amendment. 

Any  such  complaint  may  be  amended 
upon  such  terms  as  may  be  deemed  just, 
prior  to  the  hearing,  by  the  regional  di¬ 
rector  issuing  the  complaint;  at  the 
hearing  and  until  the  case  has  been 
transferred  to  the  Board  pursuant  to 
§  102.45,  upon  motion,  by  the  trial  ex¬ 
aminer  designated  to  conduct  the  hear¬ 
ing;  and  after  the  case  has  been  trans¬ 
ferred  to  the  Board  pursuant  to  §  102.45, 
at  any  time  prior  to  the  issuance  of  an 
order  based  thereon,  upon  motion,  by  the 
Board. 

§  102.18  WithdrawaL 

Any  such  complaint  may  be  withdrawn 
before  the  hearing  by  the  regional  di¬ 
rector  on  his  own  motion. 

§  102.19  Review  by  the  general  counsel 
of  refusal  to  issue. 

If,  after  the  charge  has  been  filed,  the 
regional  director  declines  to  issue  a  com¬ 
plaint,  he  shall  so  advise  the  parties  in 
writing,  accompanied  by  a  simple  state¬ 
ment  of  the  procedural  or  other  groimds. 
The  person  making  the  charge  may  ob¬ 
tain  a  review  of  such  action  by  filing  a 
request  therefor  with  the  general  counsel 
in  Washington,  D.C.,  and  filing  a  copy 
of  the  request  with  the  regional  director, 
within  10  days  from  the  service  of  the 
notice  of  such  refusal  by  the  regional 
director.  The  request  shall  contain  a 
complete  statement  setting  forth,  the 


facts  and  reasons  upon  which  the  request 
is  based. 

Answer 

§  102.20  Answer  to  complaint;  time  for 
filing;  contents;  allegations  not  de. 
nied  deemed  admitted. 

The  respondent  shall,  within  10  days 
from  the  service  of  the  complaint,  file 
an  answer  thereto.  The  respondent  shall 
specifically  admit,  deny,  or  explain  each 
of  the  facts  alleged  in  the  complaint,  un¬ 
less  the  respondent  is  without  knowledge, 
in  which  case  the  respondent  shall  so 
state,  such  statement  operating  as  a 
denial.  All  allegations  in  the  complaint, 
if  no  answer  is  filed,  or  any  allegation  in 
the  complaint  not  specifically  denied  or 
explained  in  an  answer  filed,  unless  the 
respondent  shall  state  in  the  answer  that 
he  is  without  knowledge,  shall  be  deemed 
to  be  admitted  to  be  true  and  shall  be  so 
found  by  the  Board,  unless  good  cause  to 
the  contrary  is  shown. 

§  102.21  Where  to  file;  service  upon  the 
parties;  form. 

An  original  and  four  copies  of  the 
answer  shall  be  filed  with  the  regional 
director  issuing  the  complaint.  Immedi¬ 
ately  upon  the  filing  of  his  answer,  re¬ 
spondent  shall  serve  a  copy  thereof  on 
each  of  the  other  parties.  An  answer  of 
a  party  represented  by  counsel  shall  be 
signed  by  at  least  one  attorney  of  record 
in  his  individual  name,  whose  address 
shall  be  stated.  A  party  who  is  not  rep¬ 
resented  by  an  attorney  shall  sign  his 
answer  and  state  his  address.  Except 
when  otherwise  specifically  provided  by 
rule  or  statute,  an  answer  need  not  be 
verified  or  accompanied  by  affidavit. 
The  signature  of  an  attorney  constitutes 
a  certificate  by  him  that  he  has  read  the 
answer;  that  to  the  best  of  his  knowl¬ 
edge,  information,  and  belief  there  is 
good  ground  to  support  it;  and  that  it  is 
not  interposed  for  delay.  If  an  answer 
is  not  signed  or  is  signed  with  intent  to 
defeat  the  purpose  of  this  rule,  it  may  be 
stricken  as  sham  and  false  and  the* 
action  may  proceed  as  though  the  answer 
had  not  been  served.  For  a  willful  vio* 
lation  of  this  rule  an  attorney  may  be 
subjected  to  appropriate  disciplinary 
action.  Similar  action  may  be  taken  if 
scandalous  or  indecent  matter  is  inserted. 

§  102.22  Extension  of  time  for  filing. 

Upon  his  own  motion  or  upon  proper 
cause  shown  by  any  other  party  the  re¬ 
gional  director  issuing  the  complaint  may 
by  written  order  extend  the  time  within 
which  the  answer  shall  be  filed. 

§  102.23  Amendment. 

The  respondent  may  amend  his 
answer  at  any  time  prior  to  the  hearing. 
During  the  hearing  or  subsequent  there¬ 
to,  he  may  amend  his  answer  in  any  case 
where  the  complaint  has  been  amended, 
within  such  period  as  may  be  fixed  by 
the  trial  examiner  or  the  Board. 
Whether  or  not  the  complaint  has  been 
amended,  the  answer  may,  in  the  discre¬ 
tion  of  the  trial  examiner  or  the  Board, 
upon  motion,  be  amended  upon  such 
terms  and  within  such  periods  as  may  be 
fixed  by  the  trial  examiner  or  the  Board. 
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Saturday^  November  7,  1959. 

Motions 

8  102.24  Molions ;  where  to  file  prior  to 
®  hearing  and  during  hearing;  con¬ 
tents;  service  on  other  parties. 

All  motions  made  prior  to  the  hearing 
shall  be  filed  in  writing  with  the  regional 
director  issuing  the  complaint,  and  shall 
briefly  state  the  order  or  relief  applied 
''  for  and  the  grounds  for  such  motion. 
The  moving  party  shall  file  an  original 
and  four  copies  of  all  such  motions  and 
immediately  serve  a  copy  thereof  upon 
Sch  of  the  other  parties.  All  moj^ions 
niade  at  the  hearing  shall  be  made  in 
writing  to  the  trial  examiner  or  stated 
orally  on  the  record. 

8  102.25  Ruling  on  motions;  where  to 
*  file  molions  after  hearing  and  before 
transfer  of  case  to  Board. 

The  trial  examiner  designated  to  con¬ 
duct  the  hearing  shall  rule  upon  all  mo¬ 
tions  (except  as  provided  in  §§  102.16, 
102.22, 102.29,  and  102.47) .  The  trial  ex¬ 
aminer  may,  before  the  hearing,  rule  on 
motions  filed  prior  to  the  hearing,  and 
shall  cause  copies  of  his  ruling  to  be 
served  upon  all  the  parties.  All  motions 
filed  subsequent  to  the  hearing,  but  be¬ 
fore  the  transfer  of  the  case  to  the 
Board  pursuant  to  §  102.45,  shall  be  filed 
with  the  trial  examiner,  care  of  the  chief 
trial  examiner  in  Washington,  D.C.,  or 
associate  chief  trial  examiner,  San  Fran¬ 
cisco,  California,  as,  the  case  may  be,  and 
a  copy  thereof  shall  be  served  on  each  of 
the  parties.  Rulings  by  the  trial  ex¬ 
aminer  on  motions,  and  any  orders,  in 
connection  therewith,  if  announced  at 
the  hearing,  shall  be  stated  orally  on  the 
record;  in  all  other  cases  such  rulings 
and  orders  shall  be  issued  in  writing. 
The  trial  examiner  shall  cause  a  copy  of 
the  same  to  be  served  upon  each  of  the 
other  parties,  or  shall  make  his*  ruling  in 
the  intermediate  report.  Whenever  the 
trial  examiner  has  reserved  his  ruling  on 
any  motion,  and  the  proceeding  is  there¬ 
after  transferred  to  and  continued  before 
the  Board  pursuant  to  §  102.50,  the  Board 
shall  rule  on  such  motion. 

§  102.26  Motions ;  rulings  and  orders 
part  of  the  record;  rulings  not  to  be 
appealed  directly  to  Board  without 
special  permission;  requests  for  spe¬ 
cial  permission  to  appeal. 

All  motions,  rulings,  and  orders  shall 
become  part  of  the  record,  except  that 
rulings  on  motions  to  revoke  subpenas 
shall  become  a  part  of  the  record  only 
upon  the  request  of  the  party  aggrieved 
thereby,  as  provided  in  §  102.31.  Unless 
expressly  authorized  by  the  rules  and 
regulations,  rulings  by  the  regional  di¬ 
rector  and  by  the  trial  examiner  on  mo¬ 
tions,  by  the  trial  examiner  on  objections, 
and  orders  in  connection  therewith,  shall 
not  be  appealed  directly  to  the  Board  ex¬ 
cept  by  special  permission  of  the  Board, 
but  shall  be  considered  by  the  Board  in 
reviewing  the  record,  if  exception  to  the 
ruling  or  order  is  included  in  the  state¬ 
ment  of  exceptions  filed  with  the  Board, 
pursuant  to  §  102.46.  Requests  to  the 
Board  for  special  permission  to  appeal 
from  such  rulings  of  the  regional  di¬ 
rector  or  the  trial  examiner  shall  be  filed 
promptly,  in  writing,  and  shall  briefly 
‘  state  the  grounds  relied  on.  The  moving 


party  shall  immediately  serve  a  copy 
thereof  on  each  other  party. 

§  102.27  Review  of  granting  of  motion 
to  dismiss  entire  complaint;  reopen¬ 
ing  of  record. 

If  any  motion  in  the  nature  of  a  motion 
to  dismiss  the  complaint  in  its  entirety  is 
granted  by  the  trial  examiner  before  fil¬ 
ing  his  intermediate  report,  any  party 
may  obtain  a  review  of  such  action  by 
flling  a  request  therefor  with  the  Board 
in  Washington,  D.C.,  stating  the  grounds 
for  review  and  immediately  on  such  filing 
shall  serve  a  copy  thereof  on  the  regional 
director  and  the  other  parties.  Unless 
such  request  for  review  is  filed  within  10 
days  from  the  date  of  the  order  of  dis¬ 
missal.  the  case  shall  be  closed. 

§  102.28  Filing  of  answer  or  other  par¬ 
ticipation  in  proceedings  not  a  waiver 
of  rights. 

The  right  to  make  motions  or  to  make 
objections  to  rulings  upon  motions  shall 
not  be  deemed  waived  by  the  filing  of  an 
answer  or  by  other  participation  in' the 
proceedings  before  the  trial  examiner  or 
the  Board. 

Intervention 

§  102.29  Intervention;  requisites;  rul¬ 
ings  on  motions  to  intervene. 

Any  person  desiring  to  intervene  in 
any  proceeding  shall  file  a  motion  in 
writing  or,  if  made  at  the  hearing,  may 
move  orally  on  the  record,  stating  the 
grounds  upon  which  such  person  claims 
an  interest.  Prior  to  the  hearing,  such 
a  motion  shall  be  filed  with  the  regional 
director  issuing  the  complaint;  during 
the  hearing  such  motion  shall  be  made  to 
the  trial  examiner.  An  original  and  four 
copies  of  written  motions  shall  be  filed. 
Immediately  upon  filing  such  motion, 
the  moving  party  shall  serve  a  copy 
thereof  upon  each  of  the  other  parties. 
The  regional  director  shall  rule  upon  all 
such  motions  filed  prior  to  the  hearing, 
and  shall  cause  a  copy  of  said  rulings  to 
be  served  upon  each  of  the  other  parties, 
or  may  refer  the  motion  to  the  trial  ex¬ 
aminer  for  ruling.  The  trial  examiner 
shall  rule  upon  all  such  motions  made  at 
the  hearing  or  referred  to  him  by  the 
regional  director,  in  the  manner  set  forth 
in  §  102.25.  The  regional  director  or  the 
trial  examiner,  as  the  case  may  be,  may 
by  order  permit  intervention  in  person 
or  by  counsel  or  other  representative  to 
such  extent  and  upon  such  terms  as  he 
may  deem  proper. 

Witnesses,  Depositions,  and  Subpenas 

§  102.30  Examination  of  witnesses;  de¬ 
positions. 

Witnesses  shall  be  examined  orally  un¬ 
der  oath,  except  that  for  good  cause 
shown  after  the  issuance  of  a  complaint, 
testimony  may  be  taken  by  deposition. 

(a)  Applications  to  take  depositions 
shall  be  in  writing  setting  forth  the  rea¬ 
sons  why  such  depositions  should  be 
taken,  the  name  and  post  office  address 
of  the  witness,  the  matters  concerning 
which  it  is  expected  the  witness  will  tes¬ 
tify,  and  the  time  and  place  proposed  for 
the  taking  of  the  deposition,  together 
with  the  name  and  address  of  the  per¬ 
son  before  whom  it  is  desired  that  the 


deposition  be  taken  (for  the  purposes  of 
this  section  hereinafter  referred  to  as 
the  “officer”) .  Such  application  shall  be 
made  to  the  regional  director  prior  to 
the  hearing,  and  to  the  trial  examiner 
during  and  subsequent  to  the  hearing 
but  before  transfer  of  the  case  to  the 
Board  pursuant  to  §  102.45  or  §  102.50. 
Such  application  shall  be  served  upon 
the  regional  director  or  the  trial  exam¬ 
iner,  as  the  case  may  be,  and  upon  all 
other  parties,  not  less  than  7  days  (when 
the  deposition  is  to  be  taken  within  the 
continental  United  States)  and  15  days 
(if  the  deposition  is  to  be  taken  else¬ 
where)  prior  to  the  time  when  it  is  de¬ 
sired  that  the  deposition  be  taken.  The 
regional  director  or  trial  examiner,  as 
the  case  may  be,  shall  upon  receipt  of 
the  application,  if  in  his  discretion  good 
cause  has  been  shown,  make  and  serve 
upon  the  parties  an  order  which  will 
specify  the  name  of  the  witness  whose 
deposition  is  to  be  taken  and  the  time, 
the  place,  and  the  designation  of  the 
officer  before  \yhom  the  witness  is  to  tes¬ 
tify,  who  may  or  may  not  be  the  same 
officer  as  that  specified  in  the  applica¬ 
tion.  Such  order  shall  be  served  upon 
all  the  other  parties  by  the  regional  di¬ 
rector  or  upon  all  parties  by  the  trial 
examiner.  / 

(b) -  Such  deposition  may  be  taken  be¬ 

fore  any  officer  authorized  to  administer 
oaths  by  the  laws  of  the  United  States  or 
of  the  place  where  the  examination  is 
held,  including  any  agent  of  the  Board 
authorized  to  administer  oaths.  If  the 
examination  is  held  in  a  foreign  country, 
it  may  be  taken  before  any  secretary  of 
embassy  or  legation,  consul  general,  con¬ 
sul,  vice  consul,  or  consular  agent  of  the 
United  States.  _ 

(c)  At  the  time  and  place  specified  in 
said  order  the  officer  designated  to  take 
such  deposition  shall  permit  the  witness 
to  be  examined  and  cross-examined  im- 
der  oath  by  all  the  parties  appearing, 
and  his  testimony  shall  be  reduced  to 
typewriting  by  the  officer  or  imder  his 
direction.  All  objections  to  questions  or 
evidence  shall  be  deemed  waived  unless 
made  at  the  examination.  The  officer 
shall  not  have  power  to  rule  upon  any 
objections  but  he  shall  note  them  upon 
the  deposition.  The  testimony  shall  be 
subscribed  by  the  witness  in  the  presence 
of  the  officer  who  shall  attach  his  cer¬ 
tificate  stating  that  the  witness  was 
duly  sworn  by  him,  that  the  deposition  is 
a  true  record  of  the  testimony  and  ex¬ 
hibits  given  by  the  witness,  and  that  said 
officer  is  not  of  counsel  or  attorney  to 
any  of  the  parties  nor  interested  in  the 
event  of  the  proceeding  of  investigation. 
If  the  deposition  is  not  signed  by  the 
witness  b^ause  he  is  ill,  dead,  cannot  be 
foimd,  or  refuses  to  sign  it,  such  fact 
shall  be  included  in  the  certificate  of  the 
officer  and  the  deposition  may  then  be 
used  as  fully  as  though  signed.  The  offi¬ 
cer  shall  immediately  deliver  an  original 
and  two  copies  of  said  transcript,  to¬ 
gether  with  his  certificate,  in  person  or 
by  registered  mail  to  the  regional  di¬ 
rector  or  the  trial  examiner,  care  of  the 
chief  trial  examiner  in  Washington,  D.C., 
or  associate  chief  trial  examiner,  San 
Francisco,  California,  as  the  case  may 
be. 


9106 


.  RULES  AND  REGULATIONS 


(d)  The  trial  examiner  shall  rule  upon 
the  admissibility  of  the  deposition  or  any 
part  thereof. 

(e)  All  errors  or  irregularities  in  com¬ 
pliance  with  the  provisions  of  this  sec¬ 
tion  shall  be  deemed  waived  imless  a  mo¬ 
tion  to  suppress  the  deposition  or  some 
part  thereof  is  made  with  reasonable 
promptness  after  such  defect  is  or,  with 
due  diligence,  might  have  been  ascer¬ 
tained. 

(f)  If  the  parties  so  stipulate  in  writ¬ 
ing,  depositions  may  be  taken  before 
any  person  at  any  time  or  place,  upon 
any  notice  and  in  any  manner,  and  when 
so  taken  may  be  used  Uke  other  deposi¬ 
tions. 

§  102.31  Issuance  of  subpenas;  peti* 
tions  to  revoke  subpenas;  right  to 
inspect  or  copy  data. 

(a)  Any  member  of  the  Board  shall, 
on  the  written  application  of  any  party, 
forthwith  issue  subpenas  requiring  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  any  evidence,  in¬ 
cluding  books,  records,  correspondence, 
or  documents,  in  their  possession  or  un¬ 
der  their  control.  Applications  for  sub¬ 
penas,  if  filed  prior  to  the  hearing,  shall 
be  filed  with  the  regional  director.  Ap¬ 
plications  for  subpenas  filed  during  the 
hearing  shall  be  ^ed  with  the  trial  ex¬ 
aminer.  Either  the  regional  director  or 
the  trial  examiner,  as  the  case  may  be, 
shall  grant  the  application,  on  behalf 
of  any  member  of  the  Board.  Applica¬ 
tions  for  subpenas  may  be  made  ex  parte. 
The  subpena  shall  show  on  its  face  the 
name  and  address  of  the  party  at  whose 
request  the  subpena  was  issued. 

(b)  Any  person,  served  with  a  sub¬ 
pena,  whether  ad  testificandum  or  duces 
tecum,  if  he  does  not  intend  to  comply 
with  the  subpena,  shall,  within  5  days 
after  the  date  of  service  of  the  subpena 
upon  him,  petition  in  writing  to  revoke 
the  subpena.  All  petitions  to  revoke 
subpenas  shall  be  served  upon  the  party 
at  whose  request  the  subpena  was  i^ed. 
Such  petition  to  revoke,  if  made  prior  to 
the  hearing,  shall  be  filed  with  the  re¬ 
gional  director  and  the  regional  director 
shall  refer  the  petition  to  the  trial  ex¬ 
aminer  or  the  Board  for  ruling.  Peti¬ 
tions  to  revoke  subpenas  filed  during 
the  hearing  shall  be  filed  with  the  trial 
examiner.  Notice  of  the  filing  of  peti¬ 
tions  to  revoke  shall  be  promptly  given 
by  the  regional  director  or  the  trial  ex¬ 
aminer,  as  the  case  may  be,  to  the  party 
at  whose  request  the  subpena  was  is¬ 
sued.  The  trial  examiner  or  the  Board, 
as  the  case  may  be,  shall  revoke  the  sub¬ 
pena  if  in  its  opinion  the  evidence  whose 
production  is  required  does  not  relate  to 
any  matter  under  investigation  or  in 
question  in  the  proceedings  or  the  sub¬ 
pena  does  not  describe  with  sufficient 
particularity  the  evidence  whose  produc¬ 
tion  is  required,  or  if  for  any  other  rea¬ 
son  sufficient  in  law  the  subpena  is  other¬ 
wise  invalid.  The  trial  examiner  or  the 
Board,  as  the  case  may  be,  shall  make 
a  simple  statement  of  procedural  or  other 
grounds  for  the  ruling  on  the  petition  to 
revoke.  The  i>etition  to  revoke,  any 
answer  filed  thereto,  and  any  ruling 
thereon  shall  not  become  part  of  the 
official  record  except  upon  the  request 
of  the  party  aggrieved  by  the  ruling. 


(c)  Persons  compelled  to  submit  data 
or  evidence  at  a  public  proceeding  are 
entitled  to  retain  or,  on  payment  of  law¬ 
fully  prescribed  costs,  to  procure  copies 
or  transcripts  of  the  data  or  evidence 
submitted  by  them.  Persons  compelled 
to  submit  data  or  evidence  in  the  non¬ 
public  investigative  stages  of  proceed¬ 
ings  may,  for  good  cause,  be  limited  by 
the  regional  director  to  inspection  of 
the  official  transcript  of  their  testimony, 
but  shall  be  entitled  to  make  copies  of 
documentary  evidence  or  exhibits  which 
they  have  produced. 

(d)  Upon  the  failure  of  any  person*to 
comply  with  a  subpena  issued  upon  the 
request  of  a  private  party,  the  general 
counsel  shall,  in  the  name  of  the  Board 
but  on  relation  of  such  private  party, 
institute  proceedings  in  the  appropriate 
district  court  for  the  enforcement  there¬ 
of,  unless  in  the  judgment  of  the  Board 
the  enforcement  of  such  subpena  would 
be  inconsistent  with  law  and  with  the 
policies  of  the  act.  Neither  the  general 
counsel  nor  the  Board  shall  be  deemed 
thereby  to  have  assumed  responsibility 
for  the  effective  prosecution  of  the  same 
before  the  court. 

§  102.32  Payment  of  witness  fees  and 
mileage ;  fees  of  persons  taking  depo* 
sitions. 

Witnesses  summoned  before  the  trial 
exaxniner  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in 
the  courts  of  the  United  States,  and  wit¬ 
nesses  whose  depositions  are  taken  and 
the  persons  taking  the  same  shall  sev¬ 
erally  be  entitled  to  the  same  fees  as  are 
P£dd  for  like  services  in  the  courts  of 
the  United  States.  Witness  fees  and 
mileage  shall  be  paid  by  the  party  at 
whose  instance  the  witnesses  appear  and 
the  person  taking  the  deposition  shall 
be  paid  by  the  party  at  whose  instance 
the  deposition  is  taken. 

Transfer,  CoNsoLroAxiON,  and  Severance 

§  102.33  Transfer  of  charge  and  pro¬ 
ceeding  from  region  to  region;  con¬ 
solidation  of  proceedings  in  same 
region;  severance. 

Whenever  the  general  counsel  deems 
it  necessary  in  order  to  effectuate  the 
purposes  of  the  act  or  to  avoid  unneces¬ 
sary  costs  or  delay,  he  may  permit  a 
charge  to  be  filed  with  him  in  Washing¬ 
ton,  D.C.,  or  may,  at  any  time  after  a 
charge  has  been  filed  with  a  regional 
director  pursuant  to  §  102.10,  order  that 
such  charge  and  any  proceeding  which 
may  have  been  initiated  with  respect 
thereto: 

(a)  Be  transferred  to  and  continued 
before  him  for  the  purpose  of  investiga¬ 
tion  or  consolidation  with  any  other 
proceeding  which  may  have  been  insti¬ 
tuted  in  a  regional  office  or  with  him;  or 

(b)  Be  consolidated  with  any  other 
proceeding  which  may  have  been  in¬ 
stituted  in  the  same  region;  or 

(c)  Be  transferred  to  and  continued 

in  any  other  region  for  the  purpose  of 
investigation  or  consolidation  with  any 
proceeding  which  may  have  been  in¬ 
stituted  in  or  transferred  to  such  other 
region.  « 

The  provisions  of  §§  102.9  to  102.32, 
Inclusive,  shall,  insofar  as  applicable, 
govern  proceedings  before  the  general 


counsel  pursuant  to  this  section,  and 
the  powers  granted  to  regional  direc- 
tors  in  such  provisions  shall,  for  the 
purpose  of  this  section,  be  reserved  to 
and  exercised  by  the  general  counsd. 
After  the  transfer  of  any  charge 
any  proceeding  which  may  have  been 
.instituted  with  respect  thereto  from  one 
region  to  another  pursuant  to  this  sec¬ 
tion,  the  provisions  of  this  subpart  shall, 
insofar  as  applicable,  govern  such  charge 
and  such  proceeding  as  if  the  charge  had 
originally  been  filed  in  the  region  to 
which  the  transfer  is  made. 

Motions  to  sever  proceedings  may  be 
filed  before  hearing,  with  the  regional 
director,  and  during  the  hearing,  with 
the  trial  examiner.  The  regional  dim- 
tor  shall  refer  all  such  motions  filed  with 
him  to  the  trial  examiner  for  ruling. 
Rulings  by  the  trial  examiner  on  mo¬ 
tions  to  sever  may  be  appealed  to  the 
Board  in  accordance  with  §  102.26. 

Hearings 

§  102.34  Who  shall  conduct ;  to  be  pub. 
lie  unless  otherwise  ordered. 

Hie  hearing  for  the  purpose  of  taking 
evidence  upon  a  complaint  shall  be  con¬ 
ducted  by  a  trial  examiner  designated  by 
the  chief  trial  examiner  in  Washington, 
D.C.,  or  the  associate  chief  trial  ex¬ 
aminer,  San  Francisco,  Calif.,  as  the 
case  may  be,  unless  the  Board  or  any 
member  thereof  presides.  At  any  time 
a  trial  examiner  may  be  designated  to 
take  the  place  of  the  trial  examiner 
previously  designated  to  conduct  the 
hearing.  Such  hearings  shall  be  public 
unless  otherwise  ordered  by  the  Board  or 
the  trial  examiner. 

§  102.35  Duties  and  powers  of  trial 
examiners.  • 

It  shall  be  the  duty  of  the  trial  ex¬ 
aminer  to  inquire  fully  into  the  facts 
as  to  whether  the  respondent  has  en¬ 
gaged  in  or  is  engaging  in  an  unfair 
labor  practice  affecting  commerce  as  set 
forth  in  the  complaint  or  amended  com¬ 
plaint.  The  trial  examiner  shall  hare 
authority,  with  respect  to  cases  assigned 
to  him,  between  the  time  he  is  desig¬ 
nated  and  transfer  of  the  case  to  the 
Board,  subject  to  the  rules  and  regula¬ 
tions  of  the  Board  and  within  its  powers: 

(a)  To  administer  oaths  and  affirma¬ 
tions; 

(b)  To  grant  applications  for  sub¬ 
penas; 

(c)  To  rule  upon  petitions  to  revoke 
subpenas; 

(d)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(e)  To  take  or  cause  depositions  to  be 
taken  whenever  the  ends  of  justice  would 
be  served  thereby; 

(f)  To  regulate  the  course  of-  the 
hearing  and,  if  appropriate  or  necessary, 
to  exclude  persons  or  counsel  from  the 
hearing  for  contemptuous  conduct  and 
to  strike  all  related  testimony  of  wit¬ 
nesses  refusing  to  answer  any  proper 
question; 

(g)  To  hold  conferences  for  the  settle¬ 
ment  or  simplification  of  the  issues  by 
consent  of  the  parties,  but  not  to  adjuA 
cases; 

(h)  To  dispose  of  procedural  requests 
or  similar  matters,  including  motions  re- 
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ferred  to  the  trial  examiner  by  the 
i^onal  director  and  motions  to  amend 
ladings;  also  to  dismiss  complaints 
Jj^i^ions  thereof,  and  to  order  hear- 
jngT  reopened  prior  to  issuance  of 
intermediate  reports  (recommended 
decisions) ; 

(i)  To  make  and  file  intermediate  re¬ 
ports  in  conformity  with  section  8  of  the 
Jdniinistrative  Procedure  Act; 

(j)  To  call,  examine,  and  cross-ex- 
npinft  witnesses  and  to  introduce  into 
die  record  documentary  or  other 
evidence; 

(k)  To  take  any  other  action  neces¬ 
sary  under  the  foregoing  and  author¬ 
ised  by  the  published  Rules  and  Regu¬ 
lations  of  the  Board. 

g  102.36  Unavailability  of  trial  exam* 
iners. 

In  the  event  the  trial  examiner  desig¬ 
nate  to  conduct  the  hearing  becomes 
unavailable  to  the  Board  after  the 
hearing  has  been  concluded  and  before 
the  filing  of  his  intermediate  report,  the 
Board  may  transfer  the  case  to  itself 
for  purposes  of  further  hearing  or  issu¬ 
ance  of  an  intermediate  report  or  both 
on  the  record  as  made,  or  may  request 
the  chief  trial  examiner  in  Washington, 
D.C.,  or  associate  chief  trial  examiner, 
San  Francisco,  Calif.,  as  the  case  may 
be,  to  designate  another  trial  examiner 
for  such  purposes. 

§  102.37  Disqualification  of  trial  exam> 
iners. 

A  trial  examiner  may  withdraw  from 
a  proceeding  whenever  he  deems  himself 
dlwllialifled.  Any  party  may  request  the 
trial  examiner,  at  any  time  following  his 
designation  by  the  chief  trial  examiner 
or  associate  chief  trial  examiner  and 
before  filing  of  his  intermediate  report, 
to  withdraw  on  ground  of  personal  bias 
or  disqualification,  by  filing  with  him 
promptly  upon  the  discovery  of  the 
alleg^  facts  a  timely  affidavit  setting 
forth  in  detail  the  matters  alleged  to 
constitute  grounds  for  disqualification. 
If,  in  the  opinion  of  the  trial  examiner, 
such  affidavit  is  filed  with  due  diligence 
and  is  sufficient  on  its  face,  he  shall 
forthwith  disqualify  himself  and  with¬ 
draw  from  the  proceeding.  If  the  trial 
examiner  does  not  disqualify  himself  and 
withdraw  from  the  proceeding,  he  shall 
so  rule  upon  the  record,  stating  the 
grounds  for  his  ruling  and  proceed  with 
the  hearing,  or  if  the  hearing  has  closed, 
he  shall  proceed  with  Issuance  of  his 
intermediate  report,  and  the  provisions 
of  §  102.26,  with  respect  to  review  of 
rulings  of  trial  examiners,  shall  there¬ 
upon  apply. 

§  102.38  Rights  of  parties. 

Any  party  shall  have  the  right  to 
appear  at  such  hearing  in  person,  by 
counsel,  or  by  other  representative,  to 
call,  examine,  and  cross-examine  wit¬ 
nesses,  and  to  introduce  into  the  record 
documentary  or  other  evidence,  except 
that  the  participation  of  any  party  shall 
be  limited  to  the  extent  permitted  by  the 
trial  examiner:  And  provided  further. 
That  documentary  evidence  shall  be  sub¬ 
mitted  in  duplicate. 


§  102.39  Rules  of  evidence  contrcdling 
so  far  as  practicable. 

Any  such  proceeding  shall,  so  far  as 
practicable,  be  conducted  in  accordance 
with  the  rules  of  evidence  applicable  in 
the  district  courts  of  the  United  States 
under  the  rules  of  civil  procedure  for 
the  district  courts  of  the  United  States, 
adopted  by  the  Supreme  Court  of  the 
United  States  pursuant  to  the  act  of 
June  19,  1934  (U.S.C.,  title  28,  secs. 
723-B,  723-C). 

§  102.40  Stipulations  of  fact  admissible. 

In  any  such  proceeding  stipulations  of 
fact  may  be  introduced  in  evidence  with 
respect  to  any  issue. 

§  102.41  Objection  to  conduct  of  hear¬ 
ing;  how  made;  objections  not  waived 
by  further  participation. 

Any  objection  with  respect  to  the  con¬ 
duct  of  the  hearing,  including  any  objec¬ 
tion  to’ the  introduction  of  evidence,  may 
be  stated  orally  or  in  writing,  accom¬ 
panied  by  a  short  statement  of  the 
grounds  of  such  objection,  and  included 
in  the  record.  No  such  objection  shall 
be  deemed  waived  by  further  participa¬ 
tion  in  the  hearing. 

§  102.42  Filing  of  briefs  and  proposed 
findings  with  the  trial  examiner  and 
oral  argument  at  the  hearing. 

Any  party  shall  be  entitled,  upon  re¬ 
quest,  to  a  reasonable  period  at  the  close 
of  the  hearing  for  oral  argiunent,  which 
shall  be  included  in  the  stenographic 
report  of  the  hearing.  Any  party  shall 
be  entitled,  upon  request  made  before 
the  close  of  the  hearing,  to  file  a  brief 
or  proposed  findings  and  conclusions,  or 
both,  with  the  trial  examiner  who  may 
fix  a  reasonable  time  for  such  filing,  but 
not  in  excess  of  35  days  from  the  close 
of  the  hearing.  Requests  for  further 
extensions  of  time  shall  be  made  to  the 
chief  trial  examiner  in  Washington,  D.C., 
or  associate  chief  trial  examiner,  San 
Francisco,  California,  as  the  case  may 
be.  No  request  will  be  considered  unless 
received  at  least  3  days  prior  to  the  ex¬ 
piration  of  the  time  fixed  for  the  filing 
of  briefs  or  proposed  findings  and  con¬ 
clusions.  Notice  of  the  request  for  any 
extension  shall  be  immediately  served 
upon  all  other  parties,  and  proof  of  serv¬ 
ice  shall  be  furnished.  Three  copies  of 
the  brief  or  proposed  findings  and  con¬ 
clusions  shall  be  filed  with  the  trial 
examiner,  and  copies  shall  be  served 
upon  each  of  the  other  parties,  and  proof 
of  such  service  shall  be  furnished. 

§  102.43  Continuance  and  adjournment. 

In  the  discretion  of  the  trial  examiner, 
the  hearing  may  be  continued  from  day 
to  day,  or  adjourned  to  a  later  date  or 
to  a  different  place,  by  announcement 
thereof  at  the  hearing  by  the  trial 
examiner,  or  by  other  appropriate  notice. 

§  102.44  Misconduct  at  hearing  before 
a  trial  examiner  or  the  Board;  refusal 
of  witness  to  answer  questions. 

(a)  Misconduct  at  any  hearing  before 
a  trial  examiner  or  before  the  Board  shall 
be  ground  for  summary  exclusion  from 
the  hearing. 


(b)  Such  misconduct  of  an  aggravated 
character,  when  engaged  in  by  an  attor¬ 
ney  or  other  representative  of  a  party, 
shall  be  ground  for  suspension  or  disbar¬ 
ment  by  the  Board  from  f urthex^ractice 
before  it  after  due  notice  and  hearing. 

(c)  The  refusal  of  a  witness  at  any 
such  hearing  to  answer  any  •  question 
which  has  been  ruled  to  be  proper  shall, 
in  the  discretion  of  the  trial  examiner, 
be  ground  for  striking  all  testimony  pre¬ 
viously  given  by  such  witness  on  related 
matters. 

Intermediate  Report  and  Transfer  of 
Case  to  the  Board 

§  102.45  Intermediate  report  and  rec¬ 
ommended  order;  contents;  service; 
transfer  of  the  case  to  the  Board; 
contents  of  record  in  case. 

(a)  After  hearing  for  the  purpose  of 
taking  evidence  upon  a  complaint,  the 
trial  examiner  shall  prepare  an  inter¬ 
mediate  report  and  recommended  order, 
but  the  initial  decision  shall  be  made  by 
the  Board.  Such  report  shall  contain 
findings  of  fact,  conclusions,  and  the 
reasons  or  basis  therefor,  upon  all  mate¬ 
rial  issues  of  fact,  law,  or  discretion 
presented  on  the  record,  and  the  recom¬ 
mended  orders  shall  contain  recommen¬ 
dations  as  to  what  disposition  of  the  case 
should  be  made,  which  may  include,  if 
it  be  found  that  the  respondent  has  en¬ 
gaged  in  or  is  engaging  in  the  alleged 
unfair  labor  practices,  a  recommenda¬ 
tion  for  such  affirmative  action  by  the 
respondent  as  will  effectuate  the  policies 
of  the  act.  The  trial  examiner  shall  file 
the  original  of  the  intermediate  report 
and  recommended  order  with  the  Board 
and  cause  a  copy  thereof  to  be  served 
upon  each  of  the  parties.  Upon  the  fil¬ 
ing  of  the  report  and  recommended 
order,  the  Board  shall  enter  an  order 
transferring  the  case  to  the  Board  and 
shall  serve  copies  of  the  order,  setting 
forth  the  date  of  such  transfer,  upon 
all  the  parties.  Service  of  the  inter¬ 
mediate  report  and  of  the  order  trans¬ 
ferring  the  case  to  the  Board  shall  be 
complete  upon  mailing. 

(b)  The  charge  upon  which,  the  com¬ 
plaint  was  issued  and  any  amendments 
thereto,  the  complaint  and  any  amend¬ 
ments  thereto,  notice  of  hearing,  an¬ 
swer  and  any  amendments  thereto,  mo¬ 
tions,  rulings,  orders,  the  stenographic 
report  of  the  hearing,  stipulations,  ex¬ 
hibits,  documentary  evidence,  and 
depositions,  together  with  the  interme¬ 
diate  report  and  recommended  order 
and  exceptions,  shall  constitute  the  rec¬ 
ord  in  the  case. 

Exceptions  to  the  Record  and 
Proceedings 

§  102.46  Exceptions  or  supporting 
briefs;  time  for  filing;  where  to  file; 
service  on  parties ;  extension  of  time  ; 
effect  of  failure  to  include  matter  in 
exceptions;  oral  arguments. 

(a)  Within  20  days,  or  within  such  fur¬ 
ther  period  as  the  Board  may  allow,  from 
the  date  of  the  service  of  the  order  trans¬ 
ferring  the  case  to  the  Board,  pursuant 
to  §  102.45,  any  party  may  (in  accord¬ 
ance  with  section  10(c)  of  the  act  and 
§§  102.113  and  102.114)  file  with  the 
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Board  in  Washington,  D.C.,  seven  copies 
of  a  statement  in  writing  setting  forth 
exceptions  to  the  intermediate  report 
and  recommended  order  or  to  any  other 
part  of  the  record  or  proceedings  (in¬ 
cluding  Alings  upon  all  motions  or  ob¬ 
jections),  together  with  seven  copies  of 
a  brief  in  support  of  said  exceptions  and 
immediately  upon  such  filing  copies  shall 
be  served  on  each  of  the  other  parties; 
and  any  party  may,  within  the  same  pe¬ 
riod,  file  seven  copies  of  a  brief  in  support 
of  the  intermediate  report  and  recom¬ 
mended  order.  Copies  of  such  excep¬ 
tions  and  briefs  shall  immediately  be 
served  on  each  of  the  other  parties. 
Statements  of  exceptions  and  briefs  shall 
designate  by  precise  citation  of  page  and 
line  the  portions  of  the  record  relied 
upon.  Upon  special  leave  of  the  Board, 
any  party  may  file  a  reply  brief  upon 
such  terms  as  the  Board  may  impose. 
Requests  for  such  leave  or  for  extension 
of  the  time  in  which  to  file  exceptions  or 
briefs  imder  authority  of  this  section 
shall  be  in  writing  and  copies  thereof 
shall  be  immediately  served  on  each  of 
the  other  parties.  Requests  for  an  ex¬ 
tension  must  be  received  by  the  Board 
3  days  prior  to  the  due  date. 

(b)  No  matter  not  included  in  a  state¬ 
ment  of  exceptions  may  thereafter  be 
urged  before  the  Board,  or  in  any  fur¬ 
ther  proceeding. 

■  (c)  Should  any  party  desire  permis¬ 
sion  to  argue  orally  before  the  Board,  re¬ 
quest  therefor  must  be  made  in  writing 
to  the  Board  simultaneously  with  the 
statement  of  any  exceptions  filed  pursu¬ 
ant  to  the  provisions  of  paragraph  (a) 
of  this  section  with  proof  of  service  on 
all  other  parties  furnished  with  such 
request.  The  Board  shall  notify  the  par¬ 
ties  of  the  time  and  place  of  oral  argu¬ 
ment,  if  such  permission  is  granted. 

(d)  Oral  arguments  are  limited  to  30 
minutes  for  each  party  entitled  to  par¬ 
ticipate.  No  request  for  additional  time 
will  be  granted  unless  timely  application 
is  made  in  advance  of  oral  argument. 

(e)  Exceptions  to  intermediate  re¬ 
ports  and  recommended  orders,  or  to 
the  record,  briefs  in  support  of  excep¬ 
tions,  and  briefs  in  support  of  interme¬ 
diate  reports  and  recommended  orders 
shall  be  legibly  printed  or  otherwise 
legibly  duplicated;  Provided,  however. 
That  carbon  copies  of  typewritten  mat¬ 
ter  shall  not  be  filed  and  if  submitted 
will  not  be  accepted. 

§  102.47  Filing  of  motion  after  transfer 
of  case  to  Board. 

All  motions  filed  after  the  case  has 
been  transferred  to  the  Board  pursuant 
to  §  102.45  shall  be  filed  with  the  Board 
in  Washington,  D.C.,  by  transmitting 
seven  copies  thereof,  together  with  an 
affidavit  of  service,  upon  each  of  the 
parties.  Such  motions  shall  be  legibly 
printed  or  otherwise  duplicated:  Pro¬ 
vided,  however.  That  carbon  copies  of 
t3T>ewritten  matter  shall  not  be  filed  and 
if  submitted  will  not  be  accepted. 

Procedure  Before  the  Board 

§  102.48  Action  of  Board  upon  expira¬ 
tion  of  time  to  file  exceptions  to  in¬ 
termediate  report. 

,  (a)  In  the  event  no  statement  of  ex¬ 
ceptions  is  filed  as  herein  provided,  the 


findings,  conclusions,  and  recommenda¬ 
tions  of  the  trial  examiner  as  contained 
in  his  intermediate  report  and  recom- 
m^ded  order  shall  be  adopted  by  the 
Board  and  become  its  findings,  conclu¬ 
sions,  and  order,  and  all  objections  and 
exceptions  thereto  shall  be  deemed 
waived  for  all  purposes.  However,  the 
Board  may,  in  its  discretion,  order  such 
case  closed  upon  compliance. 

(b)  Upon  the  filing  of  a  statement  of 
exceptions  and  briefs,  as  provided  in 
§  102.46,  the  Board  may  decide  the  mat¬ 
ter  forthwith  upon  the  record,  or  after 
oral  argument  or  may  reopen  the  rec¬ 
ord  and  receive  further  evidence  before 
a  member  of  the  Board  or  other  Board 
agent  or  agency,  or  may  close  the  case 
upon  compliance  with  recommendations 
of  the  intermediate  report,  or  may  make 
other  disposition  of  the  case. 

§  102.49  Modification  or  setting  aside  of 
order  of  Board  before  record  filed 
in  court;  action  thereafter. 

Within  the  limitations  of  the  provi¬ 
sions  of  section  10(c)  of  the  act,  and 
§  102.48,  until  a  transcript  of  the  record 
in  a  case  shall  have  been  filed  in  a  court, 
within  the  meaning  of  section  10  of  the 
act,  the  Board  may  at  any  time  upon 
reasonable  notice  modify  or  set  aside,  in 
whole  or  in  part,  any  findings  of  fact, 
conclusions  of  law,  or  order  made  or 
issued  by  it.  Thereafter,  the  Board  may 
proceed  pursuant  to  §  102.50,  insofar  as 
applicable. 

§  102.50  Hearings  before  Board  or 
member  thereof. 

Whenever  the  Board  deems  it  neces¬ 
sary  in  order  to  effectuate  the  purpose 
of  the  act  or  to  avoid  unnecessary  costs 
or  delay,  it  may,  at  any  time  after  a 
complaint  has  issued  pursuant  to  §  102.15 
or  §  102.33,  order  that  such  complaint 
and  any  proceeding  which  may  have 
been  instituted  with  respect  thereto  be 
transferred  to  and  continued  before  it 
or  any  member  of  the  Board.  The  pro¬ 
visions  of  this  subpart  shall,  insofar  as 
applicable,  govern  proceedings  before 
the  Board  or  any  member  pursuant  to 
this  section,  and  the  powers  granted  to 
trial  examiners  in  such  provisions  shall, 
for  the  purpose  of  this  section,  be  re¬ 
served  to  and  exercised  by  the  Board 
or  the  member  thereof  who  shall  preside. 

§  102.51  Settlement  or  adjustment  of 
issues. 

At  any  stage  of  a  proceeding  prior  to 
hearing,  where  time,  the  nature  of  the 
proceeding,  and  the  public  interest  per¬ 
mit,  all  interested  parties  shall  have  op¬ 
portunity  to  submit  to  the  regional  di¬ 
rector,  with  whom  the  charge  was  filed, 
for  consideration  facts,  arguments,  offers 
of  settlement,  or  proposals  of  adjustment. 

Back-Pay  Proceedings 
§  102.52  Initiation  of  proceedings. 

After  the  entry  of  a  court  decree  en¬ 
forcing  an  order  of  the  Board  directing 
the  payment  of  back  pay,  if  it  appears  to 
the  regional  director  that  there  has 
arisen  a  controversy  between  the  Board 
and  a  respondent  concerning  the  amount 
of  back  pay  due  which  cannot  be  re¬ 
solved  without  a  formal  proceeding,  the 
regional  director  shall  issue  and  cause 


to  be  served  upon  the  respondent  a  back¬ 
pay  specification  in  the  name  of  the 
Board.  The  specification  shall  contain 
or  be  accompanied  by  a  notice  of  hear- 
ing  before  a  trial  examiner  at  a  place 
therein  fixed  and  at  a  time  not  less  than 
15  days  after  the  service  of  the  speciflca- 
tion. 

§  102.53  Contents  of  back-pay  speeifien, 
tion. 

The  specification  shall  specifically  and 
in  detail  show,  for  each  employee,  the 
back -pay  periods  broken  down  by  cal¬ 
endar  quarters,  the  specific  figures  and 
basis  of  computation  as  to  gross  back  pa; 
and  interim  earnings,  the  expenses  for 
each  quarter,  the  net  back  pay  due,  and 
any  other  pertinent  information. 

§  102.54  Answer  to  back-pay  specifics- 
tion. 

(a)  Filing  and  service  of  answer.  The 
respondent  shall,  within  15  days  frcanthe 
service  of  the  specification,  file  an  answer 
thereto;  an  original  and  four  copies  shall 
be  filed  with  the  regional  director  L«Mmng 
the  specification,  and  a  copy  thereof 
shall  immediately  be  served  on  any  other 
respondent  jointly  liable. 

(b)  Contents  of  the  answer.  The 
answer  shall  be  in  writing,  the  original 
being  signed  and  sworn  to  by  the  re¬ 
spondent  or  by  a  duly  authorized  agent 
with  appropriate  power  of  attorney 
affixed,  and  shall  contain  the  post  ofiQce 
address  of  the  respondent.  The  re¬ 
spondent  shall  specifically  admit,  deny, 
or  explain  each  and  every  allegation  of 
the  specification,  unless  the  respondmt 
is  without  knowledge,  in  which  case  the 
respondent  shall  so  state,  such  statemoit 
operating  as  a  denial.  Denials  shall 
fairly  meet  the  substance  of  the  allega¬ 
tions  denied.  When  a  respondent  in¬ 
tends  to  deny  only  a  part  of  an  allega¬ 
tion,  the  respondent  shall  specify  so 
much  of  it  as  is  true  and  shall  deny  only 
the  remainder.  As  to  all  matters  within 
the  knowledge  of  the  respondent,  includ¬ 
ing  but  not  limited  to  the  various  factors 
entering  into  the  computation  of  gross 
back  pay,  a  general  denial  shall  not 
suffice.  As  to  such  matters,  if  the  re¬ 
spondent  disputes  either  the  accuracy  of 
the  figures  in  the  specification  or  the 
premises  on  which  they  are  based,  he 
shall  specifically  state  the  basis  for  his 
disagreement,  setting  forth  in  detail  hb 
position  as  to  the  applicable  premisci 
and  furnishing  the  appropriate  support¬ 
ing  figures. 

(c)  Effect  of  failure  to  answer  or  to 
plead  specifically  and  in  detail.  If  the 
respondent  fails  to  file  any  answer  within 
the  time  prescribed  by  this  section,  the 
Board  may,  either  with  or  without  taking 
evidence  in  support  of  the  allegations 
of  the  specification  and  without  notice  to 
the  respondent,  find  the  specification  to 
be  true  and  enter  such  order  as  may  be 
appropriate.  If  the  respondent  files  an 
answer  but  fails  to  deny  any  allegation 
of  the  specification  in  the  manner  re¬ 
quired  by  paragraph  (b)  of  this  section, 
and  the  failure  so  to  deny  is  not  ade¬ 
quately  explained,  such  allegation  shall 
be  deemed  to  be  admitted  to  be  true,  and 
may  be  so  found  by  the  Board  without 
the  taking  of  evidence  supporting  such 
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I  n-jfatlon,  and  the  respondent  shall  be 
Suded  from  introducing  any  evidence 
introverting  said  allegation. 

§  102.55  Extension  of  time  for  filing. 

upon  his  own  motion  or  upon  proper 
rtiuse  shown  by  any  respondent,  the  re- 
rional  director  issuing  the  specification 
may  by  written  order  extend  the  time 
^hln  which  the  answer  shall  be  filed. 

g  102,56  Extension  of  date  of  hearing. 

Upon  his  own  motion  or  upon  proper 
cause  shown,  the  regional  director  issu¬ 
ing  the  specification  may  extend  the  date 
of  hearing. 

§  102.57  Amendment. 

After  the  issuance  of  the  notice  of 
hearing,  the  specification  and  the  answer 
may  be  amended  upon  leave  of  the  trial 
examiner  or  the  Board,  as  the  case  may 
lie,  good  cause  therefor  appearing. 

g  102.58  Withdrawal. 

Any  such  specification  may  be  with¬ 
drawn  before  the  hearing  by  the  regional 
director  on  his  own  motion. 

§102.59  Hearing;  posthearing  proce¬ 
dure. 

After  the  issuance  of  a  notice  of  hear¬ 
ing,  the  procedures  provided  in  §§  102.24 
to  102.51,  inclusive,  shall  be  followed  in¬ 
sofar  as  applicable. 

Subpart  C — Procedure  Under  Section 
9(c)  of  the  Act  for  the  Determina¬ 
tion  of  Questions  Concerning  Rep¬ 
resentation  of  Employees  ^ 

§102.60  Petition  for  certification  or  de¬ 
certification  ;  who  may  file ;  where  to 
file;  withdrawal. 

A  petition  for  investigation  of  a  ques¬ 
tion  concerning  representation  of  em¬ 
ployees  under  paragraphs  (1)  (A)  (i)  and 

(l)(B)  of  section  9(c)  of  the  act  (here¬ 
inafter  called  a  petition  for  certification) 
mat  be  filed  by  an  employee  or  group  of 
anployees  or  any  individual  or  labor  or¬ 
ganization  acting  in  their  behalf  or  by 
an  employer.  A  petition  under  para¬ 
graph  (1)  (A)  (ii)  of  section  9(c)  of  the 
act,  alleging  that  the  individual  or  labor 
organization  which  has  been  certified  or 
Is  being  currently  recognized  as  the  bar¬ 
gaining  representative  is  no  longer  such 
representative  (hereinafter  called  a  peti¬ 
tion  for  decertification),  may  be  filed 
by  any  employee  or  group  of  employees 
or  any  individual  or  labor  organization 
acting  in  their  behalf.  Petitions  under 
this  section  shall  be  in  writing  and 
signed,*  and  either  shall  be  sworn  to  be¬ 
fore  a  notary  public.  Board  agent,  or 
other  person  duly  authorized  by  law  to 
administer  oaths  and  take  acknowledg¬ 
ments  or  shall  contain  a  declaration  by 
the  person  signing  it,  under  the  penal¬ 
ties  of  the  Criminal  Code,  that  its  con¬ 
tents  are  true  and  correct  to  the  best  of 
his  knowledge  and  belief.  Four  copies 
of  the  petition  shall  be  filed.  Except  as 


•Procedure  under  the  first  proviso  to  sec. 
8(b)(7)(C)  of  the  act  Is  governed  by  sub¬ 
part  D  of  this  part. 

•Blank  forms  for  filing  such  petitions  will 
be  supplied  by  the  regional  office  upon  re¬ 
quest. 


provided  in  §  102.72,  such  petitions  shall 
be  filed  with  the  regional  director  for 
the  region  wherein  the  bargaining  imit 
exists,  or,  if  the  bargaining  unit  exists  in 
two  or  more  regions,  with  the  regional 
director  for  any  of  such  regions.  Prior 
to  the  close  of  the  hearing,  pursuant 
to  §  102.63,  the  petition  may  be  with¬ 
drawn  only  with  the  consent  of  the  re¬ 
gional  director  with  whom  such  petition 
was  filed.  After  the  close  of  the  hear¬ 
ing.  the  petition  may  be  withdrawn  only 
with  the  consent  of  the  Board.  Wherv 
ever  the  regional  director  or  the  Board, 
as  the  case  may  be,  approves  the  with¬ 
drawal  of  any  petition,  the  case  shall 
be  closed. 

§  102.61  Contents  of  petition  for  cer¬ 
tification;  contents  of  petition  for  de¬ 
certification. 

(a)  A  petition  for  certification,  when 
filed  by  an  employee  or  group  of  em¬ 
ployees  or  an  individual  or  labor  organ¬ 
ization  acting  in  their  behalf,  shall  con¬ 
tain  the  following: 

(1)  The  name  of  the  employer. 

(2)  The  address  of  the  establishments 
involved. 

(3)  The  general  nature  of  the  employ¬ 
er’s  business. 

(4)  A  description  of  the  bargaining 
unit  which  the  petitioner  claims  to  be 
appropriate. 

(5)  The  names  and  addresses  of  any 
other  persons  or  labor  organizations  who 
claim  to  represent  any  employees  in  the 
alleged  appropriate  unit,  and  brief  de¬ 
scriptions  of  the  contracts,  if  any,  cover¬ 
ing  the  employees  in  such  unit. 

(6)  The  number  of  employees  in  the 
alleged  appropriate  unit. 

(7)  A  statement  that  the  employer  de¬ 
clines  to  recognize  the  petitioner  as  the 
representative  within  the  meaning  of 
section  9(a)  of  the  act  or  that  the  labor 
organization  is  currently  recognized  but 
desires  certification  under  the  act. 

(8)  The  name,  affiliation,  if  any,  and 
address  of  the  petitioner. 

(9)  Whether  a  strike  or  picketing  is  in 
progress  at  the  establishment  involved 
and,  if  so,  the  approximate  number  of 
employees  participating,  and  the  date 
such  strike  or  picketing  commenced. 

(10)  Any  other  relevant  facts. 

(b)  A  petition  for  certification,  when 
filed  by  an  employer,  shall  contain  the 
following: 

(1)  The  name  and  address  of  the  peti¬ 
tioner. 

(2)  The  general  nature  of  the  peti¬ 
tioner’s  business. 

(3)  A  brief  statement  setting  forth 
that  one  or  more  individuals  or  labor  or¬ 
ganizations  have  presented  to  the  peti¬ 
tioner  a  claim  to  be  recognized  as  the 
exclusive  representative  of  all  employees 
in  the  unit  claimed  to  be  appropriate;  a 
description  of  such  unit;  and  the  number 
of  employees  in  the  unit. 

(4)  The  name  or  names,  affiliation,  if 
any,  and  addresses  of  the  individuals 
or  labor  organizations  making  such 
claim  for  recognition. 

(5)  A  statement  w'hether  the  peti¬ 
tioner  has  contracts  with  any  labor  or¬ 
ganization  or  other  representatives  of 
employees  and,  if  so,  their  expiration 
date. 


(6)  Whether  a  strike  or  picketing  Is 
in  progress  at  the  establishment  involved 
and,  if  so,  the  approximate  number  of 
employees  participating,  and  the  date 
such  strike  or  picketing  commenced. 

(7)  Any  other  relevant  facts. 

(c)  Peti^ons  for  decertification  shall 
contain  the  following: 

(1)  The  name  of  the  employer. 

(2)  The  address  of  the  establishments 
and  a  description  of  the  bargaining  unit 
involved. 

(3)  The  general  nature  of  the  em¬ 
ployer’s  business. 

(4)  Name  and  address  of  the  peti¬ 
tioner  and  affiliation,  if  any. 

(5)  Name  or  names  of  the  individuals 
or  labor  organizations  who  have  been 
certified  or  are  being  currently  recog¬ 
nized  by  the  employer  and  who  claim 
to  represent  any  employees  in  the  unit 
involved,  and  the  expiration  date  of  any 
contracts  covering  such  employees. 

(6)  An  allegation  that  the  individuals 
or  labor  organizations  who  have  been 
certified  or  are  currently  recognized  by 
the  employer  are  no  longer  the  repre¬ 
sentative  in  the  appropriate  unit  as  de¬ 
fined  in  section  9(a)  of  the  act. 

(7)  The  number  of  employees  in  the 
unit. 

(8)  Whether  a  strike  or  picketing  is  In 
progress  at  the  establishment  involved 
and.  if  so,  the  approximate  number  of 
employees  participating,  and  the  date 
such  strike  or  picketing  commenced. 

(9)  Any  other  relevant  facts. 

§  102.62  Consent-election  agreements. 

(a)  Where  a  petition  has  been  duly 
filed,  the  employer  and  any  individuals 
or  labor  organizations  representing 'a 
substantial  niunber  of  employees  in¬ 
volved  may,  with  the  approval  of  the 
regional  director,  enter  into  a  consent- 
election  agreement  leading  to  a  deter¬ 
mination  by  the  regional  director  of  the 
facts  ascertained  after  such  consent  elec¬ 
tion.  Such  agreement  shall  include  a 
description  of  the  appropriate  unit,  the 
time  and  place  of  holding  the  election, 
and  the  payroll  period  to  be  used  in  de¬ 
termining  what  employees  within  the 
appropriate  unit  shall  be  eligible  to  vote. 
Such  consent  election  shall  be  conducted 
under  the  direction  and  supervision  of 
the  regional  director.  The  method  of 
conducting  suc)^  consent  election  shall 
be  consistent  with  the  method  followed 
by  the  regional  director  in  conducting 
elections  pursuant  to  §§  102.69  and  102.70 
except  that  the  rulings  and  determina¬ 
tions  by  the  regional  director  of  the  re¬ 
sults  thereof  shall  ^  final,  and  the 
regional  director  shall'issue  to  the  parties 
a  certification  of  the  results  of  the  elec¬ 
tion.  including  certification  of  repre¬ 
sentatives  where  appropriate,  with  the 
same  force  and  effect  as  if  issued  by  the 
Board,  provided  further  that  rulings' or 
determinations  by  the  regional  director 
in  respect  to  any  amendment  of  such 
certification  shall  also  be  final. 

(b)  Where  a  petition  has  been  duly 
filed,  the  employer  and  any  individuals 
or  labor  organizations  representing  a 
substantial  niunber  of  the  employees  in¬ 
volved  may,  with  the  approval  of  the  re¬ 
gional  director,  enter  into  an  agreement 
providing  for  a  waiver  of  hearing  and 
a  consent  election  leading  to  a  deter- 
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minaUon  by  the  Board  of  the  facts 
ascertained  after  su(di  consent  election, 
if  such  a  determination  is  necessary. 
Such  agreement  shall  also  include  a  de¬ 
scription  of  the  appropriate  bargaining 
tinit,  the  time  and  place  of  holding  the 
election,  and  the  payroll  period  to  be 
used  in  determining  which  employees 
within  the  appropriate  unit  shall  be 
eligible  to  vote.  Such  consent  election 
shall  be  conducted  under  the  direction 
and  supervision  of  the  regional  director. 
The  method  of  conducting  such  election 
and  the  postelection  procedme  shall  be 
consistent  with  that  followed  by  the  re¬ 
gional  director  in  conducting  elections 
pursuant  to  §§  102.69  and  102.70. 

§  102.63  Investigation  of  petition  by 
regional  director;  notice  of  hearing; 
service  of  notice;  withdrawal  of 
notice. 

After  a  petition  has  been  filed,  if  no 
agreement  such  as  that  provided  in 
§  102.62  is  entered  into  and  if  it  appears 
to  the  regional  director  that  there  is 
reasonable  cause  to  believe  that  a  ques¬ 
tion  of  representation  affecting  com¬ 
merce  exists,  that  the  policies  of  the  act 
will  be  effectuated,  and  that  an  election 
will  reflect  the  free  choice  of  employees 
in  the  appropriate  unit,  he  shall  prepare 
and  cause  to  be  served  upon  the  parties 
and  upon  any  known  individuals  or  labor 
organizations  purporting  to  act  as  repre¬ 
sentatives  of  any  employees  directly  af¬ 
fected  by  such  investigation,  a  notice  of 
hearing  before  a  hearing  oflBcer  at  a  time 
and  place  fixed  therein.  A  copy  of  the 
petition  shall  be  served  with  such  notice 
of  hearing.  Any  such  notice  of  hearing 
may  be  amended  or  withdrawn  before 
the  close  of  the  hearing  by  the  regional 
director  on  his  own  motion. 

§  102.64  Conduct  of  hearing. 

(a)  Hearings  shall  be  conducted  by  a 
hearing  officer  and  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
hearing  officer.  At  any  time,  a  hearing 
officer  may  be  substituted  for  the  hear¬ 
ing  officer  previously  presiding.  It  shall 
be  the  duty  of  the  hearing  officer  to  in¬ 
quire  fully  into  all  matters  in  issue  and 
necessary  to  obtain  a  full  and  complete 
record  upon  which  the  Board  may  dis¬ 
charge  its  duties  under  section  9(c)  of 
the  act. 

(b)  The  hearing  officer  may,  in  his 
discretion,  continue  the  hearing  from 
day  to  day,  or  adjourn  it  to  a  later  date 
or  to  a  different  place,  by  announcement 
thereof  at  the  hearing  or  by  other  appro¬ 
priate  notice. 

§  102.65  Motions;  interventions. 

(a)  All  motions,  including  motions  for 
intervention  pursuant  to  paragraph  (b) 
of  this  section,  shall  be  in  writing  or,  if 
made  at  the  hearing,  may  be  stated 
orally  on  the  record  and  shall  briefly 
state  the  order  or  relief  sought  and  the 
grounds  for  such  motion.  An  original 
and  four  copies  of  written  motions  shall 
be  filed  and  a  copy  thereof  immediately 
shall  be  served  upon  each  of  the  other 
parties  to  the  proceeding.  Motions 
made  prior  to  the  hearing  shall  be  filed 
with  the  regional  director,  and  motions 
made  during  the  hearing  shall  be  filed 
with  the  hearing  officer.  After  the  close 


of  the  hearing  all  motions  shall  be  filed 
with  the  Board.  Such  motions  to  the 
Board  shall  be  legibly  printed  or  other¬ 
wise  legibly  duplicated:  Provided,  how¬ 
ever.  That  carbon  copies  of  typewritten 
matter  shall  not  be  filed  and  if  sub¬ 
mitted  will  not  be  accepted.  Seven 
copies  of  such  motions  shall  be  filed  with 
the  Board.  The  regional  director  may 
rule  upon  all  motions  filed  with  him, 
causing  a  copy  of  said  ruling  to  be  served 
upon  each  of  the  parties,  or  he  may  refer 
tl^  motion  to  the  hearing  officer:  Pro¬ 
vided,  That  if  the  regional  director 
grants  a  motion  to  dismiss  the  petition 
the  petitioner  may  obtain  a  review  of 
such  ruling  in  the  manner  prescribed  in 
§  102.71.  The  hearing  officer  shall  rule, 
either  orally  on  the  record  or  in  writing, 
upon  all  motions  filed  at  the  hearing  or 
referred  to  him  as  hereinabove  provided, 
except  that  he  shall  refer  to  the  Board 
for  appropriate  action  all  motions  to  dis¬ 
miss  petitions,  at  such  time  as  the  Board 
considers  the  entire  record. 

(b)  Any  person  desiring  to  intervene 
in  any  proceeding  shall  make  a  motion 
for  intervention,  stating  the  groimds 
upon  which  such  person  claims  to  have 
an  interest  in  the  proceeding.  The 
regional  director  or  the  hearing  officer, 
as  the  case  may  be,  may  by  order  permit 
intervention  in  person  or  by  counsel  or 
other  representative  to  such  extent  and 
upon  such  terms  as  he  may  deem  proper, 
and  such  intervenor  shall  thereupon  be¬ 
come  a  party  to  the  proceeding. 

(c)  All  motions,  rulings,  and  orders 
shall  become  a  part  of  the  record,  except 
that  rulings  on  motions  to  revoke  sub- 
penas  shall  become  a  part  of  the  record 
only  upon  the  request  of  the  party  ag¬ 
grieved.  as  provided  in  §  102.66(c).  Un¬ 
less  expressly  authorized  by  the  rules 
and  regulations,  rulings  by  the  regional 
director  and  by  the  hearing  officer  shall 
not  be  appealed  directly  to  the  Board  ex¬ 
cept  by  special  permission  of  the  Board, 
but  shall  be  considered  by  .the  Board 
when  it  reviews  thfe  entire  record.  Re¬ 
quests  to  the  Board  for  special  permis¬ 
sion  to  appeal  from  such  rulings  of  the 
regional  director  or  the  hearing  officer 
shall  be  filed  promptly,  in  writing,  and 
shall  briefly  state  the  grounds  relied  on. 
The  moving  party  shall  immediately 
serve  a  copy  thereof  on  each  other  party. 

(d)  The  right  to  make  motions  or  to 
make  objections  to  rulings  on  motions 
shall  not  be  deemed  waived  by  participa¬ 
tion  in  the  proceeding. 

§  102.66  Introduction  of  evidence; 
rights  of  parties  at  hearing;  sub- 
penas. 

(a)  Any  party  shall  have  the  right  to 
appear  at  any  hearing  in  person,  by 
counsel,  or  by  other  representative,  and 
any  party  and  the  hearing  officer  shall 
have  power  to  call,  examine,  and  cross- 
examine  witnesses  and  to  introduce  into 
the  record  documentary  and  other  evi¬ 
dence.  Witnesses  shall  be  examined 
orally  under  oath.  The  rules  of  evidence 
prevailing  in  courts  of  law  or  equity  shall 
not  be  controlling.  Stipulations  of  fact 
may  be  introduced  in  evidence  with  re¬ 
spect  to  ahy  issue. 

(b)  Any  objection  with  respect  to  the 
conduct  of  the  hearing,  including  any  ob¬ 
jection  to  the  introduction  of  evidence. 


may  be  stated  orally  or  in  writing,  ia. 
companied  by  a  short  statement  of  (hi 
grounds  of  such  objection,  and  incluS 
in  the  record.  No  such  objection  ^ 
be  deemed  waived  by  further  partied 
tion  in  the  hearing. 

(c)  Any  party  may  file  applications  fo» 
subpenas  in  writing  with  the  regional  di. 
rector  if  made  prior  to  hearing,  with 
the  hearing  officer  if  made  at  the  hear, 
ing.  Applications  for  subpenas  may  ^ 
made  ex  parte.  The  regional  director  or 
the  hearing  officer,  as  the  case  may  be, 
shall  forthwith  grant  the  subpenai  re. 
quested.  Any  person  served  with  a  sub- 
pena,  whether  ad  testificandum  or  ducej 
tecum,  if  he  does  not  intend  to  comply 
with  the  subpena,  shall,  within  5  days 
after  the  date  of  service  of  the  subpena, 
petition  in  writing  to  revoke  the  subp^ 
Such  petition  shall  be  filed  with  the  rs 
gional  director  who  may  either  rule 
upon  it  or  refer  it  for  ruling  to  the  hear, 
ing  officer:  Provided,  however,  Thatil 
the  evidence  called  for  is  to  be  produced 
at  a  hearing  and  the  hearing  has  opened,  ' 
the  petition  to  revoke  shall  be  filed  with 
the  hearing  officer.  Notice  of  the  fillnj 
of  petitions  to  revoke  shall  be  pronqrQy 
given  by  the  regional  director  or  hearlni 
officer,  as  the  case  may  be,  to  the  party 
at  whose  request  the  subpena  was  issued. 
The  regional  director  or  the  hearing  of. 
fleer,  as  the  case  may  be,  shall  revoke 
subpena  if,  in  his  opinion,  the  evidraet 
whose  production  Is  required  does  notr^ 
late  to  any  matter  under  investigation  or 
in  question  in  the  proceedings  or  the 
subpena  does  not  describe  with  sufficient 
particularity  the  evidence  whose  produc¬ 
tion  is  required,  or  if  for  any  other  rea¬ 
son  sufficient  in  law  the  subpena  is  other¬ 
wise  invalid.  The  regional  director  or 
the  hearing  officer,  as  the  case  may  be, 
shall  make  a  simple  statement  of  pro¬ 
cedural  or  other  grounds  for  his  ruling. 
The  petition  to  revoke,  any  answer  filed 
thereto,  and  any  ruling  thereon  shall  not 
become  part  of  the  record  except  upon 
the  request  of  the  party  aggrieved  by  the 
ruling.  Persons  compelled  to  sutenlt 
data  or  evidence  are  entitled  to  retain  or, 
on  payment  of  lawfully  prescribed  costs, 
to  procure  copies  or  transcripts  of  the 
data  or  evidence  submitted  by  them. 

(d) (1)  Misconduct  at  any  meeting 
before  a  hearing  officer  or  before  the 
Board  shall  be  ground  for  summary  ex¬ 
clusion  from  the  hearing. 

(2)  Such  misconduct  of  an  aggravated 
character,  when  engaged  in  by  an  at¬ 
torney  or  other  representative  of  a  party, 
shall  be  ground  for  suspension  or  dis¬ 
barment  by  the  Board  from  further  prac¬ 
tice  before  jt  after  due  notice  and 
hearing. 

(3)  The  refusal  of  a  witness  at  any 
such  hearing  to  answer  any  question 
which  has  been  ruled  to  be  proper  shall, 
in  the  discretion  of  the  hearing  officer, 
be  ground  for  striking  all  testimony 
previously  given  by  such  witness  on  re¬ 
lated  matters. 

(e)  Any  party  shall  be  entitled,  upon 
request,  to  a  reasonable  period  at  the 
close  of  the  hearing  for  oral  argument, 
which  shall  be  included  in  the  steno¬ 
graphic  report  of  the  hearing. 

(f )  The  hearing  officer  may  submit  an 
analysis  of  the  record  to  the  Board  but 
he  shall  make  no  recommendations. 
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/ff)  Witness  fees  and  mileage  shall  be 
naid  by  the  party  at  whose  instance  the 
^tness  appears. 


e  102  67  Record ;  what  constitutes ; 
*  ^ssion  to  Board. 


trans* 


UDon  the  close  of  the  hearing  the  reg- 
tonjd  director  shall  forward  to  the  Board 
to^ashlngton,  D.C.,  the  petition,  notice 
S  hearing,  motions,  rulings,  orders,  the 
Senographic  report  of  the  hearing,  stip- 
Eons,  exhibits,  documentary  evidence, 
and  deiwsitions,  all  of  which  shall  con- 
Jdtute  the  record  in  the  proceeding. 

g  102.68  Pr€>ceedinps  before  the  Board; 
•  further  hearing;  briefs;  Board  direc- 
*  tion  of  election;  certification  of  re¬ 


sults. 


The  Board  shall  thereupon  proceed, 
either  forthwith  upon  the  record,  or 
after  oral  argument  or  the  submission  of 
briefs,  or  further  hearing,  as  it  may  de¬ 
termine,  to  direct  a  secret  ballot  of  the 
employees  or  to  make  other  disposition  of 
the  matter.  Should  any  party  desire  to 
flic  a  brief  with  the  Board,  seven  copies 
thereof  shall  be  filed  with  the  Board  in 
Washington,  D.C.,  within  7  days  after  the 
close  of  the  hearing:  Provided,  however. 
That  prior  to  the  close  of  the  hearing  and 
for  go^  cause,  the  hearing  officer  may 
grant  an  extension  of  that  time  not  to 
exceed  an  additional  14  days.  Such  brief 
shall  be  legibly  printed  or  otherwise 
legibly  duplicated:  Provided,  however. 
That  carbon  copies  of  typewritten  matter 
shall  not  be  filed  and  if  submitted  will 
not  be  accepted.  Copies  shall  be  served 
on  all  other  parties  to  the  proceeding, 
and  proof  of  such  service  shall  be  file<l^ 
with  the  Board  at  the  time  the  briefs 
are  filed.  Requests  for  extension  of  time 
in  which  to  file  a  brief  under  authority 
of  this  section  not  addressed  to  the  hear¬ 
ing  officer  during  the  hearing  shall  be  in 
writing  and  copies  thereof  shall  immed¬ 
iately  be  served  on  each  of  the  other' 
parties.  Requests  for  extension  of  time 
shall  be  made  not  later  than  3  days  before 
the  date  such  briefs  are  due  in  Wash¬ 
ington,  D.C.  No  reply  brief  may  be  filed 
except  upon  special  leave  of  the  Board. 


§102.69  Election  procedure;  tally  of 
ballots;  objections;  certification  by 
regional  director;  report  on  chal¬ 
lenged  ballots;  report  on  objections; 
exceptions ;  action  of  the  Board ; 
hearing. 

(a)  Unless  otherwise  directed  by  the 
Board,  all  elections  shall  be  conducted 
under  the  supervision  of  the  regional  di¬ 
rector  in  whose  region  the  proceeding  is 
pending.  All  elections  shall  be  by  secret 
ballot.  Whenever  two  or  more  labor  or¬ 
ganizations  are  included  as  choices  in  an 
dection,  either  participant  may,  upon  its 
pfompt  request  to  and  approval  thereof 
by  the  regional  director,  whose  decision 
thall  be  final,  have  its  name  removed 
froJh  the  ballot :  Provided,  however.  That 
in  a  proceeding  involving  an  employer 
filed  petition  or  a  petition  for  decerti¬ 
fication  the  labor  organization  certified, 
currently  recognized,  or  found  to  be  seek¬ 
ing  recognition  may  not  have  its  name 
iwnoved  from  the  ballot  without  giving 
tlniely  notice  In  writing  to  all  parties. 
Including  the  regional  director,  disclaim¬ 
ing  any  representation  interest  among 


the  employees  In  the  unit.  Any  party 
may  be  represented  by  observers  of  his 
own  selection,  subject  to  such  limitations 
as  the  regional  director  may  prescribe. 
Any  party  and  Board  agents  may  chal¬ 
lenge,  for  good  cause,  the  eligibility  of 
any  person  to  participate  in  the  election. 
The  ballots  of  such  challenged  persons 
shall  be  impounded.  Upon  the  conclu¬ 
sion  of  the  election,  the  regional  director 
shall  cause  to  be  furnished  to  the  parties 
a  tally  of  the  ballots.  Within  5  days  after 
the  tally  of  ballots  has  been  furnished, 
any  party  may  file  with  the  regional  di¬ 
rector  four  copies  of  objections  to  the 
conduct  of  the  election  or  conduct  affect¬ 
ing  the  results  of  the  election,  which 
shall  contain  a  short  statement  of  the 
reasons  therefor.  Such  filing  must  be 
timely  whether  or  not  the  challenged 
ballots  are  sufficient  in  number  to  affect 
the  results  of  the  election.  Copies  of 
such  objections  shall  immediately  be  | 
served  upon  each  of  the  other  parties  by 
the  party  filing  them,  and  proof  of  service 
shall  be  made. 

(b)  If  no  objections  are  filed  within 
the  time  set  forth  above,  if  the  chal¬ 
lenged  ballots  are  insufficient  in  number 
to  affect  the  result  of  the  election,  and 
if  no  runoff  election  is  to  be  held  pur¬ 
suant  to  §  102.70,  the  regional  director 
shall  forthwith  issue  to  the  parties  a  cer¬ 
tification  of  the  results  of  the  election, 
including  certification  of  representatives 
where  appropriate,  with  the  same  force 
and  effect  as  if  issued  by  the  Board,  and 
the  proceeding  will  thereupon  be  closed. 

(c)  If  objections  are  filed  to  the  con¬ 
duct  of  the  election  or  conduct  affecting 
the  result  of  the  election,  or  if  the  chal¬ 
lenged  ballots  are  sufficient  in  number 
to  affect  the  result  of  the  election,  the 
regional  director  shall  investigate  such 
objections  or  challenges,  or  both,  and 
shall  prepare  and  cause  to  be  served 
upon  the  parties  a  report  on  challenged 
ballots  or  objections,  or  both,  including 
his  recommendations,  which  report,  to¬ 
gether  with  the  tally  of  ballots,  he  shall 
forward  to  the  Board  in  Washington, 
D.C.  Within  10  days  from  the  date  of 
issuance  of  the  report  on  challenged 
ballots  or  objections,  or  both,  or  within 
such  further  period  as  the  Board  may 
allow  upon  written  request  to  the  Board 
for  an  extension  made  not  later  than  3 
days  before  such  exceptions  are  due  in 
Washington,  D.C.,  with  copies  of  such 
request  served  on  each  of  the  other  par¬ 
ties,  any  party  may  file  with  the  Board 
in  Washington,  D.C.,  seven  copies  of 
exceptions  to  such  report  which  shall 
be  legibly  printed  or  otherwise  legibly 
duplicated.  Immediately  upon  the  filing 
of  such  exceptions,  the  party  filing  the 
same  shall  serve  a  copy  thereof  upon 
each  of  the  other  parties  and  shall  file 
a  copy  with  the  regional  director.  Proof 
of  service  shall  be  made  to  the  Board. 
If  no  exceptions  are  filed  to  such  report, 
the  Board,  upon  the  expiration  of  the 
period  for  filing  such  exceptions,  may 
decide  the  matter  forthwith  upon  the 
record  or  may  make  other  disposition 
of  the  case.  The  report  on  challenged 
ballots  may  be  consolidated  with  the  re¬ 
port  on  objections  in  appropriate  cases. 

(d)  If  exceptions  are  filed,  either  to 
the  report  on  challenged  ballots  or  ob¬ 


jections.  or  both  if  it  be  a  consolidated 
report,  and  it  appears  to  the  Board  that 
such  exceptions  do  not  raise  substantial 
and  material  issues  with  respect  to  the 
conduct  or  results  of  the  election,  the 
Board  may  decide  the  matter  forwith 
upon  the  record,  or  may  make  other 
disposition  of  the  case.  If  it  appears 
to  the  Board  that  such  exceptions  raise 
substantial  and  material  factual  issues, 
the  Board  may  direct  the  regional  di¬ 
rector  or  other  agent  of  the  Board  to 
issue  and  cause  to  be  served  upon  the 
parties  a  notice  of  hearing  on  said  ex¬ 
ceptions  before  a  hearing  officer.  The 
hearing  shall  be  conducted  in  accordance 
with  the  provisions  of  §§  102.64,  102.65, 
and  102.66,  insofar  as  applicable.  Upon 
the  close  of  the  hearing  the  agent  con¬ 
ducting  the  hearing,  if  directed  by  the 
Board,  shall  prepare  and  cause  to  be 
served  upon  the  parties  a  report  resolv¬ 
ing  questions  of  credibility  and  contain¬ 
ing  findings  of  fact  and  recommenda¬ 
tions  to  the  Board  as  to  the  disposition 
of  the  challenges  or  objections,  or  both 
if  it  be  a  consolidated  report.  The  agent 
conducting  the  hearing  shall  forward 
to  the  Board  in  Washington,  D.C.,  the 
notice  of  hearing,  motions,  rulings,  or¬ 
ders,  stenographic  report  of  the  hearing, 
stipulations,  exceptions,  documentary 
evidence,  all  of  which,  together  with  the 
objection  to  the  conduct  of  the  election 
or  conduct  affecting  the  results  of  the 
election,  the  report  on  such  objections, 
the  report  on  challenged  ballots,  and 
exceptions  to  the  report  on  objections  or 
to  the  report  on  challenged  ballots,  and 
the  record  previously  made,  together 
with  his  report,  if  any,  shall  constitute 
the  record  in  the  case.  In  any  case  in 
which  the  Board  has  directed  that  a  re¬ 
port  be  prepared  and  served,  any  party 
may  within  10  days  from  the  date  of 
issuance  of  the  report  on  challenged  bal¬ 
lots  or  objections,  or  both,  file  with  the 
Board  in  Washington,  D.C.,  seven  copies 
of  exceptions  to  such  report:  Provided, 
however.  That  in  any  proceeding  wherein 
a  representation  case  has  been  consoli¬ 
dated  with  an  imfair  labor  practice  case 
for  purposes  of  hearing  the  provisions  of 
§  102.46  of  these  rules  shall  goVem  with 
respect  to  the  filing  of  exceptions  to  the 
intermediate  report  and  recommended 
order.  Immediately  upon  the  filing  of 
such  exceptions,  the  party  filing  the 
same  shall  serve  a  copy  thereof  upon 
each  of  the  other  parties  and  shall  file 
a  copy  with  the  regional  director.  Proof 
of  service  shall  be  made  to  the  Board. 
If  no  exceptions  are  filed  to  such  report, 
the  Board,  upon  the  expiration  of  the 
period  for  filing  such  exceptions,  may 
decide  the  matter  forthwith  upon  the 
record  or  may  make  other  disposition 
of  the  case.  The  Board  shall  thereupon 
proceed  pursuant  to  §  102.68. 

(e)  In  any  such  case  in  which  the 
Board,  upon  a  ruling  on  challenged  bal¬ 
lots.  has  directed  the  regional  director 
to  open  and  count  such  ballots  and  to 
issue  a  revised  tally  of  ballots,  and  no 
objection  to  such  revised  tally  is  filed 
by  any  party  within  3  days  after  the 
revised  tally  of  ballots  has  been  fur¬ 
nished.  the  regional  director  shall  forth¬ 
with  L^ue  to  the  parties  certification  of 
the  results  of  the  election,  including 
certification  of  representatives  where 
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appropriate,  with  the  same  force  and 
effect  as  if  issued  by  the  Board.  The 
proceeding  shall  thereupon  be  closed. 

§  102.70  Runoff  election. 

(a)  The  regional  director  ^all  con¬ 
duct  a  runoff  election,  without  further 
order  of  the  Board,  when  an  election  in 
which  the  ballot  provided  for  not  less 
than  three  choices  (Le.,  at  least  two  rep¬ 
resentatives  and  “neither")  results  in  no 
choice  receiving  a  majority  of  the  valid 
ballots  cast  and  no  objections  are  filed 
as  provided  in  S  102.69.  Only  one  run¬ 
off  shall  be  held  pursuant  to  this  section. 

(b)  Employees  who  were  eligible  to 
vote  in  the  election  and  who  are  in  an 
eligible  category  on  the  date  of  the  run¬ 
off  election  shall  be  eligible  to  vote  in 
the  runoff  election. 

(c)  The  ballot  in  the  runoff  election 
shall  provide  for  a  selection  between  the 
two  choices  receiving  the  largest  and 
second  largest  number  of  votes. 

(d)  In  the  event  the  number  of  votes 
cast  in  an  inconclusive  election  in  which 
the  ballot  provided  for  a  choice  among 
two  or  more  representatives  and  “nei¬ 
ther"  or  “none”  is  equally  divided  among 
the  several  choices;  or  in  the  event  the 
number  at  ballots  cast  for  one  choice  in 
such  election  is  equal  to  the  number  cast 
fOT  another  of  the  choices  but  less  than 
the  number  cast  for  the  third  choice, 
the  regional  director  shall  declare  the 
first  election  a  nullity  and  shall  conduct 
another  election,  providing  for  a  selec¬ 
tion  from  amcmg  the  three  choices  af¬ 
forded  in  the  original  ballot;  and  he 
shall  thereafter  proceed  in  accordance 
with  paragraphs  (a),  (b),  and  (c)  of 
this  section.  In  the  event  two  or  more 
choices  receive  the  same  number  of  bal¬ 
lots  and  another  choice  receives  no  bal¬ 
lots  and  there  are  no  challenged  ballots 
that  would  affect  the  results  of  the  elec¬ 
tion,  and  if  all  eligible  voters  have  cast 
valid  ballots,  there  shall  be  no  runoff 
election  and  a  certification  of  results  of 
election  shall  be  Issued.  Only  one  such 
further  election  pursuant  to  this  para¬ 
graph  may  be  held. 

(e)  Upon  the  conclusion  of  the  runoff 
election,  the  provisions  of  §  102.69  shall 
govern,  insofar  as  applicable. 

§  102.71  Refasal  to  issue  notice  of  hear* 
ing;  appeals  to  Board  from  action  of 
the  regional  director. 

If,  after  a  petition  has  been  filed,  it 
shall  appear  to  the  regional  director  that 
no  notice  of  hearing  should  issue  as  pro¬ 
vided  in  §  102.63,  the  regional  director 
may  dismiss  the  petition  and  shall  so 
advise  the  petitioner  in  writing,  accom¬ 
panied  by  a  simple  statement  of  the 
procedural  or  other  groimds.  The  peti¬ 
tioner  may  obtain  a  review  of  such  action 
by  filing  a  request  therefor  with  the 
Board  in  Washington,  D.C.,  and  filing  a 
copy  of  such  request  with  the  regional 
director  and  each  of  the  other  parties 
within  10  days  of  service  of  such  notice 
of  dismissal.  The  request  shall  be  sub¬ 
mitted  in  seven  copies  and  shall  contain 
a  complete  statement  setting  forth  the 
facts  and  reasons  upon  which  the  request 
is  based.  Requests  for  an  extension  of 
time  within  which  to  file  the  request  for 
review  shall  be  filed  with  the  Board  in 


Washington,  D.C.,  and  proof  of  service 
shall  accompany  such  request. 

§  102.72  Filing  petition  with  general 
counsel;  investigation  upon  motion 
of  general  counsel;  transfer  of  peti¬ 
tion  and  proceeding  from  region  to 
general  counsel  or  to  another  region ; 
consolidation  of  proceedings  in  same 
region;  severance;  procedure  before 
general  counsel  in  cases  over  which 
he  has  assumed  jurisdiction. 

Whenever  the  general  counsel  deems  it 
necessary  in  order  to  effectuate  the  pur¬ 
poses  of  the  act.  or  to  avoid  unnecessary 
costs  or  delay,  he  may  permit  a  petition 
to  be  filed  with  him  in  Washington,  D.C., 
or  may.  at  any  time  after  a  petition  has 
been  filed  with  a  regional  director  pur¬ 
suant  to  §  102.60,  order  that  such  peti¬ 
tion  and  any  proceeding  that  may  have 
been  instituted  with  respect  thereto: 

(a)  Be  transfered  to  and  continued 
before  him,  for  the  purpose  of  investiga¬ 
tion  or  consolidation  with  any  other  pro¬ 
ceeding  which  may  have  been  instituted 
in  a  regional  ofiBce  or  with  him ;  or 

(b)  Be  consolidated  with  any  other 
proceeding  which  may  have  been  insti¬ 
tuted  in  the  same  region;  or 

(c)  Be  transferred  to  and  continued 
in  any  other  region,  for  the  purpose  of 
investigation  or  consolidation  with  any 
proceeding  which  may  have  been  insti¬ 
tuted  in  or  trwisf erred  to  such  region;  or 

(d)  Be  severed  from  any  other  pro- 
ceding  with  which  it  may  have  been 
consolidated  pursuant  to  this  section. 

The  provisions  of  §5  102.60  to  102.71, 
inclusive,  shall,  insofar  as  applicable, 
apply  to  proceedings  before  the  general 
counsel  pm^uant  to  this  section,  and  the 
powers  granted  to  regional  directors  in 
such  provisions  shall,  for  the  purpose  of 
this  section,  be  reserved  to  and  exercised 
by  the  general  counsel.  After  the  trans¬ 
fer  of  any  petition  and  any  prdceeding 
which  may  have  been  instituted  in  re¬ 
spect  thereto  from  one  region  to  another 
pursuant  to  this  section,  the  provisions 
of  this  subpart  shall,  insofar  as  applica¬ 
ble,  govern  such  petition  and  such  pro¬ 
ceeding  as  if  the  petition  had  originally 
been  filed  in  the  region  to  which  the 
transfer  is  made. 

Subpart  D — Procedure  for  Unfair  La¬ 
bor  Practice  and  Representation 

Cases  Under  Sections  8(b)(7)  and 

9(c)  of  the  Act 

§  102.73  Initiation  of  proceedings. 

Whenever  it  is  charged  that  any  per¬ 
son  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  section 
8(b)  (7)  of  the  act,  the  regional  director 
shall  investigate  such  charges,  giving  it 
the  priority  specified  in  Subpart  G  of  this 
part. 

§  102.74  Complaint  and  formal  pro¬ 
ceedings. 

If  it  appears  to  the  regional  director 
that  the  charge  has  merit,  formal  pro¬ 
ceedings  in  respect  thereto  shall  be 
instituted  in  accordance  with  the  proce¬ 
dures  described  in  SS  102.15  to  102.51,  in¬ 
clusive,  insofar  as  th^  are  applicable, 
and  insofar  as  they  are  not  inconsistent 
with  the  provisions  of  this  subpart.  If  it 


appears  to  the  regional  director  thsth. 
suance  of  a  complaint  is  not  warranted 
he  shall  decline  to  issue  a  complaiirt]^ 
the  provisions  of  §  102.19,  inciudlnf^ 
provisions  for  appeal  to*  the  general  oo^ 
sel,  shall  be  applicable  unless  an  election 
has  been  directed  under  §§  102.77  IS 
102.78,  in  which  event  the  provikouici 
§  102.81  shall  be  applicable.  . 

§  102.75  Suspension  of  proccediwp 
the  charge  where  timely  pethiaa  a 
filed. 

If  it  appears  to  the  regional  director 
that  issuance  of  a  complaint  may  be 
warranted  but  for  the  pendency  of  i 
petition  under  section  9(c)  of  the  act, 
which  has  been  filed  by  any  proper  partj 
within  a  reasonable  time  not  to  exceed 
30  days  from  the  commencement  of 
picketing,  the  regional  director  shall 
suspend  proceedings  on  the  charge  and 
shall  proceed  to  investigate  the  petition 
imder  the  expedited  procedure  provided 
below,  pmsuant  to  the  first  provlm  to 
subparagraph  (C)  of  section  8(b)(7)  of 
the  act. 

§  102.76  Petition;  who  may  file;  wlttae 
to  file;  contents. 

When  picketing  of  an  employer  hai 
been  conducted  for  an  object  proscribed 
by  section  8(b)  (7)  of  the  act,  a  petition 
for  the  determination  of  a  question  con¬ 
cerning  representation  of  the  employees 
of  such  employer  may  be  filed  in  accord¬ 
ance  with  the  provisions  of  §S  102.60  and 
102.61,  insofar  as  applicable:  Provided, 
however.  That  if  a  charge  under  S  102.71 
has  been  filed  against  the  labor  orgaid- 
zation  on  whose  behalf  picketing  hat 
been  conducted,  the  petition  shall  not  lie 
required  to  contain  a  statement  that  the 
employer  declines  to  recognize  the  peti¬ 
tioner  as  the  representative  within  the 
meaning  of  section  9(a)  of  the  act;  or 
that  the  labor  organization  is  currodly 
recognized  but  desires  certificatioq  un¬ 
der  the  act;  or  that  the  individuals  or 
labor  organizations  who  have  been  cer¬ 
tified  or  are  currently  recognized  by  tiie 
employer  are  no  longer  the  representa¬ 
tive;  or,  if  the  petitioner  is  an  employer, 
that  one  or  more  individuals  or  li^ 
organizations  have  presented  to  the  pe¬ 
titioner  a  claim  to  be  recognized  as  the 
exclusive  representative  of  the  employees 
in  the  unit  claimed  to  be  appropriate 

§  102.77  Investigation  of  petition  by 
regional  director;  directed  electkNb 

(a)  Where  a  petition  has  been  filed 
pursuant  to  §  102.76  the  regional  director  ' 
shall  make  an  investigation  of  the  mat¬ 
ters  and  allegations  set  forth  therein. 
Any  party,  and  any  individual  or  labor 
organization  purporting  to  act  as  repre¬ 
sentative  of  the  employees  involved  and 
any  labor  organization  on  whose  behalf 
picketing  has  been  conducted  as  de¬ 
scribed  in  section  8(b)  (7)  (C)  of  the  act, 
may  present  documentary  and  other  evi¬ 
dence  relating  to  the  matters  and  allegst 
tions  set  forth  in  the  petition. 

(b)  If  after  the  investigation  of  sudi 
petition  or  any  petition  filed  under  sub¬ 
part  C  of  this  part,  and  after  the  inves¬ 
tigation  of  the  charge  filed  pursuant  to 
§  102.73,  it  appears  to  the  regional  direc¬ 
tor  that  an  expedited  election  under 
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^on  8(b)(7)(C)  Is  warranted,  and 
the  policies  of  the  act  would  be 
I^tuated  thereby,  he  shall  forthwith 
to  conduct  an  election  by  secret 
wjii^of  the  employees  in  an  appropri- 
^  unit,  or  make  other  disposition  of 
die  matter.  Provided,  however.  That  in 
Iny  case  in  which  it  appears  to  the  re- 
rional  director  that  the  proceeding  raises 
Questions  which  should  be  decided  by 
toe  Board  before  election,  he  may  issue 
and  cause  to  be  served  on  the  parties, 
Individuals,  and  labor  organizations  in¬ 
volved  a  notice  of  hearing  before  a  hear¬ 
ing  officer  at  a  time  and  place  fixed 
therein.  In  this  event,  the  method  of 
conducting  the  hearing  and  the  proce-  ' 
dure  following,  including  transfer  of  the 
case  to  the  Board,  shall  be  governed  in¬ 
sofar  as  applicable  by  §§  102.63  to  102.68, 
Inclusive,  except  that  the  parties  shall 
not  file  briefs  without  special  permission 
of  the  Board  and  except  that  the  parties 
shall,  however,  state  their  respective  legal 
podtiorjs  upon  the  record  at  the  close  of 
toe  hearing.  ‘ 

§  102.78  Election  procedure;  method  of 
conducting  balloting;  postballoting 
procedure. 

If  no  agreement  such  as  that  provided 
in  §  102.79  has  been  made,  the  regional 
director  shall  fix  the  time  and  place  of 
toe  election,  eligibility  requirements  for 
voting,  and  other  arrangements  for  the 
balloting.  The  method  of  conducting  the 
balloting  and  the  postballoting  procedure 
shidl  be  governed,  insofar  as  applicable, . 
by  the  provisions  of  §§  102.69  and  102.70 
except  that  the  labor  organization  on 
whose  behalf  picketing  has  been  con¬ 
ducted  may  not  have  its  name  removed 
from  the  ballot  without  the  consent  of 
the  regional  director  and  except  that  the 
regional  director’s  rulings  on  any  ob¬ 
jections  or  challenged  ballots  shall  be 
final  unless  the  Board  grants  special 
permission  to  appeal  from  the  regional 
director’s  rulings.  Any  request  for  such 
permission  shall  be  filed  promptly,  in 
writing,  and  shall  briefly  state  the 
grounds  relied  upon.  The  party  request¬ 
ing  review  shall  immediately  serve  a 
copy  thereof  on  each  other  party.  A  re¬ 
quest  for  review  shall  not  operate  as  a 
stay  of  the  regional  director’s  rulings  un¬ 
less  so  ordered  by  the  Board. 

§  102.79  Consent-election  agreements. 

Where  a  petition  has  been  duly  filed, 
the  parties  involved  may,  subject  to  the 
approval  of  the  regional  director,  enter 
Into  an  agreement  governing  the  meth¬ 
od  of  conducting  the  election  as  provided 
for  in  §  102.62(a),  insofar  as  applicable. 

§102.80  Dismissal  of  petition;  refusal 
to  process  petition  under  expedited 
procedure. 

(a)  If,  after  a  petition  has  been  filed 
pursuant  to  the  provisions  of  §  102.76, 
It  shall  appear  to  the  regional  director 
that  further  proceedings  in  respect 
thereto  in  accordance  with  the  provi¬ 
sions  of  §  102.77  are  not  warranted,  he 
may  dismiss  the  petition,  and  the  action 
of  the  regional  director  shall  be  final, 
subject  to  a  prompt  appeal  to  the  Board 
on  special  permission  which  may  be 
granted  by  the  Board.  Upon  such  appeal 
the  provisions  of  §  102.71  shall  govern 
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Insofar  as  applicable.  Such  appeal  shall 
not  operate  as  a  stay  unless  specifically 
ordered  by  the  Board. 

(b)  If  it  shall  appear  to  the  regional 
director  that  an  expedited  election  is 
not  warranted  but  that  proceedings  un¬ 
der  Subpart  C  of  this  part  are  warranted, 
he  shall  so  notify  the  parties  in  writing 
with  a  simple  statement  of  the  groimds 
for  his  decision. 

(c)  Where  the  regional  director,  pur¬ 
suant  to  §§  102.77  and  102.78,  has  deter¬ 
mined  that  a  hearing  prior  to  election 
is  not  required  to  resolve  the  issues 
raised  by  the  petition  and  has  directed 
an  expedited  election,  any  party  ag¬ 
grieved  may  file  a  request  with  the 
Board  for  special  permission  to  appeal 
from  such  determination.  Such  request 
shall  be  filed  promptly,  in  writing,  and 
shall  briefly  state  the  grounds  relied 
upon.  The  party  requesting  such  appeal 
shall  immediately  serve  a  copy  thereof 
on  each  other  party.  Should  the  Board 
grant  the  requested  permission  to  ap¬ 
peal,  such  action  shall  not,  unless  spe¬ 
cifically  ordered  by  the  Board,  operate 
as  a  stay  of  any  action  by  the  regional 
director. 

§  102.81  Final  processing  of  charge  held 
during  pendency  of  petition;  review 
by  the  general  counsel. 

(a)  Where  an  election  has  been  di¬ 
rected  by  the  regional  director  or  the 
Board  in  accordance  with  the  provisions 
of  §§  102.77  and  102.78,  the  regional  di¬ 
rector  shall  decline  td  issue  a  complaint 
on  the  charge,  and  he  shall  so  advise 
the  parties  in  writing,  accompanied  by 
a  simple  statement  of  the  procedural  or 
other  grounds  for  his  action.  The  per¬ 
son  making  the  charge  may  obtain  a 
review  of  such  action  by  filing  a  re¬ 
quest  therefor  with  the  general  counsel 
in  Washington,  D.C.,  and  filing  a  copy 
of  the  request  with  the  regional  director, 
within  3  days  from  the  service  of  the 
notice  of  such  refusal  by  the  regional 
director.  The  request  shall  contain  a 
complete  statement  setting  forth  the 
facts  and  reasons  upon  which  the  request 
is  based.  Such  request  for  review  shall 
not  operate  as  a  stay  of  any  action  by 
the  regional  director. 

(b)  Where  an  election  has  not  been 
directed  and  the  petition  has  been  dis¬ 
missed  in  accordance  with  the  provisions 
of  §  102.80,  the  regional  director  shall 
resume  investigation  of  the  charge  and 
shall  proceed  in  accordance  with  §  102.74. 

§  102.82  Transfer,  consolidation,  and 
severance. 

The  provisions  of  §§  102.33  and  102.72, 
respecting  the  filing  of  a  charge  or  peti¬ 
tion  with  the  general  counsel  and  the 
transfer,  consolidation,  and  severance 
of  proceedings,  shall  apply  to  proceed¬ 
ings  imder  this  subpart,  except  that 
the  provisions  of  §§  102.73  to  102.81, 
inclusive,  shall  govern  proceedings  before 
the  general  counsel. 

Subpart  E — Procedure  for  Referendum 
Under  Section  9(e)  of  the  Act 

§  102.83  Petition  for  referendum  under 
section  9(e)  (1)  of  the  act;  who  may 
file;  where  to  file;  withdrawal. 


ment  requiring  as  a  condition  of  employ¬ 
ment  membership  in  such  labor  organi¬ 
zation  may  be  filed  by  an  employee  or 
group  of  employees  on  behalf  of  30  per¬ 
cent  or  more  of  the  employees  in  a 
bargaining  unit  covered  by  such  an  ( 
agreement.  The  petition  shall  be  in  ' 
writing  and  signed,  and  either  shall  be 
sworn  to  before  a  notary  public.  Board 
agent,  or  other  person  duly  authorized 
by  law  to  administer  oaths  and  take, 
acknowledgments  or  shall  contain  a 
declaration  by  the  person  signing  it, 
under  the  penalties  of  the  Criminal  Code, 
that  its  contents  are  true  and  correct  to 
the  best  of  his  knowledge  and  belief.* 
Four  copies  of  the  petition  shall  be  filed 
with  the  regional  director  wherein  the 
bargaining  unit  exists  or,  if  the  unit 
exists  in  two  or  more  regions,  with  the 
regional  director  for  any  of  such  regions. 
The  petition  may  be  withdrawn  only  with 
the  approval  of  the  regional  director 
with  whom  such  petition  was  filed,  ex¬ 
cept  that  if  the  proceeding  has  been 
transferred  to  the  Board,  pursuant  to 
§  102.67,  the  petition  may  be  withdrawn 
only  with  the  consent  of  the  Board. 
Upon  approval  of  the  withdrawal  of  any 
petition  the  case  shall  be  closed. 

§  102.84  Contents  of  petition  to  rescind 
authority. 

(a)  The  name  of  the  employer. 

(b)  The  address  of  the  establishments 
involved, 

(c)  The  general  nature  of  the  em¬ 
ployer’s  business. 

(d)  A  description  of  the  bargaining 
imit  involved. 

(e)  The  name  and  address  of  the  labor 
organization  whose  authority  it  is  desired 
to  rescind. 

(f)  The  number  of  employees  in  the 
unit. 

(g)  Whether  there  is  a  strike  or  pick¬ 
eting  in  progress  at  the  establishment 
involved  and,  if  so,  the  approximate 
number  of  employees  participating,  and 
the  date  such  strike  or  picketing  com¬ 
menced. 

(h)  The  date  of  execution  and  of  ex¬ 
piration  of  any  contract  in  effect  cover¬ 
ing  the  unit  involved. 

(i)  The  name  and  address  of  the  per¬ 
son  designated  to  accept  service  of  docu¬ 
ments  for  petitioners. 

( j )  Any  other  relevant  facts. 

§  102.85  Investigation  of  petition  by  ' 
regional  director;  consent  referen¬ 
dum;  directed  referendum. 

Where  a  petition  has  been  filed  pur¬ 
suant  to  §  102.83  and  it  appears  to  the 
regional  director  that  the  petitioner  has 
made  an  appropriate  showing,  in  such 
form  as  the  regional  director  may  de¬ 
termine.  that  30  percent  or  more  of  the 
employees  within  a  unit  covered  by  an 
agreement  between  their  employer  and  a 
labor  organization  requiring  member¬ 
ship  in  such  labor  organization  desire  to 
rescind  the  authority  of  such  labor  or¬ 
ganization  to  make  such  an  agreement, 
he  shall  proceed  to  conduct  a  secret  ballot 
of  the  employees  involved  on  the  ques¬ 
tion  whether  they  desire  to  rescind  the 
authority  of  the  labor  organization  to 


A  petition  to  rescind  the  authority  of  » Forms  for  filing  such  petitions  win  be 
a  lalxir  organization  to  make  an  agree-  supplied  by  the  regional  office  upon  request. 
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make  such  an  agreement  with  their  em¬ 
ployer:  Provided,  however.  That  in  any 
case  in  which  it  appears  to  the  regional 
director  that  the  proceeding  raises  ques¬ 
tions  which  should  be  decided  by  the 
Board  before  election,  he  may  issue  and 
cause  to  be  served  on  the  parties  a  no¬ 
tice  of  hearing  before  a  hearing  oflBcer  at 
a  time  and  place  fixed  therein.  The 
regional  director  shall  fix  the  time  and 
place  of  the  election,  eligibility  require¬ 
ments  for  voting,  and  other  arrange¬ 
ments  of  the  balloting,  but  the  parties 
may  enter  into  an  agreement,  subject  to 
the  approval  of  the  regional  director, 
fixing  such  arrangements.  In  any  such 
consent  agreements,  provision  may  be 
made  for  final  determination  of  all  ques¬ 
tions  arising  with  respect  to  the  ballot¬ 
ing  by  the  regional  director  or  by  the 
Board. 

§  102.86  Hearing;  posthearing  proce¬ 
dure. 

-The  method  of  conducting  the  hearing 
and  the  procedure  following  the  hearing, 
including  transfer  of  the  case  to  the 
Board,  shall  be  governed,  insofar  as  ap¬ 
plicable,  by  sections  102.63  to  102.68, 
inclusive. 

§  102.87  Method  of  conducting  ballot¬ 
ing;  postballoting  procedure. 

The  method  of  conducting  the  ballot¬ 
ing  and  the  postballoting  procedure 
shall  be  governed  by  the  provisions  of 
§  102.69,  insofar  as  applicable. 

§  102.88  Refusal  to  conduct  referen¬ 
dum;  appeal  to  Board. 

If,  after  a  petition  has  been  filed,  it 
shall  appear  to  the  regional  director  that 
no  referendum  should  be  conducted,  he 
shall  dismiss  the  petition.  Such  dis¬ 
missal  shall  be  in  writing  and  accom¬ 
panied  by  a  simple  statement  of  the  pro¬ 
cedural  or  other  grounds.  The  petitioner 
may  obtaip  a  review  of  such  action  by 
filing  a  request  therefor  with  the  Board 
in  Washin^on,  D.C.,  and  filing  a  copy  of 
such  request  with  the  regional  director 
and  each  of  the  other  parties  within  10 
days  from  the  service  of  notice  of  such 
dismissal.  The  request  shall  contain  a 
‘complete  statement  setting  forth  the 
facts  and  reasons  upon  which  the  request 
is  based. 

Subpart  F — Procedure  To  Hear  and 

Determine  Disputes  Under  Section 

lOdc)  of  the  Act 

§  102.89  Initiation  of  proceedings. 

Whenever  it  is  charged  that  any  per¬ 
son  has  engaged  in  an  unfair  labor  prac¬ 
tice  within  the  meaning  of  paragraph 
(4)(D)  of  section  8(b),  the  r^ional  di¬ 
rector  of  the  oflQce  in  which  such  charge 
is  filed  or  to  which  it  is  referred  shall  in¬ 
vestigate  such  charge  and  if  it  is  deemed 
appropriate  to  seek  injunctive  relief  of 
a  district  court  pursuant  to  section  10(1) 
of  the  act,  he  shall  give  it  priority  over 
all  other  cases  in  the  office  except  other 
cases  under  section  10(1)  of  the  act  and 
cases  of  like  character. 

§  102.90  Notice  of  hearing;  hearing; 
proceedings  before  the  Board; 
briefs;  determination  of  dispute. 

If  it  appears  to  the  r^onal  director 
that  the  charge  has  merit  and  the  par¬ 


ties  to  the  dispute  have  not  submitted 
ssitisfactory  evidence  to  the  regional  di¬ 
rector  that  they  have  adjusted,  or  have 
agreed  upon  methods  for  the  voluntary 
adjustment  of,  the  dispute  out  of  which 
such  unfair  labor  practice  shall  have 
arisen,  he  shall  cause  to  be  served  on  all 
parties  to  such  dispute  a  notice  of  the 
filing  of  said  charge  together  with  a  no¬ 
tice  of  hearing  imder  section  10(k)  of 
the  act  before  a  hearing  officer  at  a  time 
and  place  fixed  therein  which  shall  be 
not  less  than  10  days  after  service  of  the 
notice  of  hearing.  The  notice  of  hear¬ 
ing  shall  contain  a  simple  statement  of 
the  issues  involved  in  such  dispute. 
Such  notice  shall  be  issued  promptly, 
and  in  cases  in  which  it  is  deemed  ap¬ 
propriate  to  seek  injunctive  relief  pur¬ 
suant  to  section  10(1)  of  the  act,  shall 
normally  be  issued  within  5  days  of  the 
date  upon  which  injunctive  relief  is  first 
sought.  Hearings  s^ll  be  conducted  by 
a  hearing  officer,  and  the  procedure  shall 
conform,  insofar  as  applicable,  to  the 
procedure  set  forth  in  §  §  102.64  to  102.67, 
inclusive.  Upon  the  close  of  the  hear¬ 
ing,  the  Board  shall  proceed  either  forth¬ 
with  upon  the  record,  or  after  oral  argu¬ 
ment,  or  the  submission  of  briefs,  or 
further  hearing,  to  determine  the  dispute 
or  make  other  disposition  of  the  mat¬ 
ter.  Should  any  party  desire  to  file  a 
brief  with  the  Board,  seven  copies  thereof 
shall  be  filed  with  the  Board  at  Washing¬ 
ton,  D.C.,  within  7  days  after  the  close 
of  the  hearing.  Immediately  upon  such 
filing,  a  copy  shall  be  served  on  the  other 
parties.  Such  brief  shall  be  legibly 
printed  or  otherwise  legibly  duplicated: 
Provided,  however.  That  carbon  copies 
of  typewritten  matter  shall  not  be  filed 
and  if  submitted  will  not  be  accepted. 
Requests  for  extension  of  time  in  which 
to  file  a  brief  under  authority  of  this 
section  shall  be  in  writing  and  received 
by  the  Board  in  Washington,  D.C.,  3 
days  prior  to  the  due  date  with  copies 
thereof  served  on  each  of  the  other  par¬ 
ties.  No  reply  brief  may  be  filed  except 
upon  special  leave  of  the  Board. 

§  102.91  Compliance  with  determina¬ 
tion;  further  proceedings. 

If,  after  issuance  of  the  determina¬ 
tion  by  the  Board,  the  parties  submit 
to  the  regional  director  satisfactory 
evidence  that  they  have  complied  with 
the  determination,  the  regional  director 
shall  dismiss  the  charge.  If  no  satis¬ 
factory  evidence  of  compliance  is  sub¬ 
mitted,  the  regional  director  shall  pro¬ 
ceed  with  the  charge  imder  paragraph 
(4)  (D)  of  section  8(b)  and  section  10  of 
the  act  and  the  procedure  prescribed  in 
§§  102.9  to  102.51,  inclusive,  shall,  inso¬ 
far  as  applicable,  govern. 

§  102.92  Review  of  determination. 

The  record  of  the  proceeding  under 
section  10 (k)  and  the  determination  of 
the  Board  thereon  shall  become  a  part 
of  the  record  in  such  unfair  labor  prac¬ 
tice  proceeding  and  shall  be  subject  to 
judicial  review,  insofar  as  it  Is  in  issue,  in 
proceedings  to  enforce  or  review  the  final 
order  of  the  Board  under  section  10  (e) 
and  (f )  of  the  act. 

§  102.93  Alternative  procedure. 

If,  either  before  or  after  service  of  the 
notice  of  hearing,  the  parties  submit  to 


the  regional  director  satisfactory  e»j, 
dence  that  they  have  adjusted  the  dii. 
pute,  the  regional  director  shall  diaoiu 
the  charge  and  shall  withdraw  the^ 
tice  of  hearing  if  notice  was  issued,  p 
either  before  or  after  issuance  of  notice 
of  hearing,  the  parties  sub^t  to  the 
regional  director  satisfactory  evidence 
that  they  have  agreed  upon  methods  for 
the  voluntary  adjustment  of  the  dispute, 
the  regional  director  shall  defer  actUa 
upon  the  charge  and  shall  withdrew 
the  notice  of  hearing  if  notice  hsis  issued. 

If  it  appears  to  the  regional  director 
that  the  dispute  has  not  been  adjusted  in 
accordance  with  such  agreed-upon  meth. 
ods  and  that  an  unfair  labor  practice 
within  the  meaning  of  section  8(b)(4) 
(D)  of  the  act  is  occurring  or  has  oc-  I 
curred,  he  may  issue  a  complaint  under 
§  102.15,  and  the  procedure  prescribed 
in  §§  102.9  to  102.51,  inclusive,  shaU,  in¬ 
sofar  as  applicable,  govern;  and  §§  102.#0 
to  102.92,  inclusive,  are  inapplicable 

Subpart  G — Procedure  in  Cases  Under 

Section  10  (j),  (I),  and  (m)  of  the 

Act 

§  102.94  Expeditious  processing  of 
tion  10(j)  cases. 

(a)  Whenever  temporary  relief  or  s 
restraining  order  pursuant  to  section 
10(j)  of  the  act  has  been  procured  by 
the  Board,  the  complaint  which  has  been 
the  basis  fof  such  temporary  relief  or 
restraining  order  shall  be  heard  expedi¬ 
tiously  and  the  case  shall  be  given  prior¬ 
ity  by  the  Board  in  its  successive  stepi 
following  the  issuance  of  the  complain 
(until  ultimate  enforcement  or  dismissil 
by  the  appropriate  circuit  court  of  ap¬ 
peals)  over  all  other  cases  except  cases 
of  like  character  and  cases  under  sec¬ 
tion  10  (1)  and  (m)  of  the  act. 

(b)  In  the  event  the  trial  examine 
hearing  a  complaint,  concerning  which 
the  Board  has  procured  temporary  relief 
or  a  restraining  order  pursuant  to  sec¬ 
tion  10(j),  recommends  a  dismissal  in 
whole  or  in  part  of  such  complaint,  the 
chief  law  officer  shall  forthwith  suggest 
to  the  district  court  which  issued  such 
temporary  relief  or  restraining  order  the 
possible  change  in  circumstances  arising 
out  of  the  findings  and  recommendations 
of  the  trial  examiner. 

§  102.95  Priority  of  cases  pursuant  to 
section  10  (I)  and  (m)  of  the  act. 

Whenever  a  charge  is  filed  alleging 
the  commission  of  an  unfair  labor  prac¬ 
tice  within  the  meaning  of  paragrairii 
(4)  (A),  (B),  (C),  or  (7)  of  section  8(b) 
of  the  act,  or  section  8(e)  of  the  act, 
the  regional  office  in  which  such  charge 
is  filed  or  to  which  it  is  referred  shall 
give  it  priority  over  all  other  cases  in  the 
office  except  cases  of  like  character  and 
cases  under  paragraph  (4)  (D)  of  sec¬ 
tion  8(b)  of  the  act  in  which  it  is  deemed 
appropriate  to  seek  injunctive  relief  of  a 
district  court  pursuant  to  section  10(U 
of  the  act. 

(b)  Whenever  a  charge  is  filed  alleg¬ 
ing  the  commission  of  an  unfair  labor 
practice  within  the  meaning  of  subsec¬ 
tion  (a)  (3)  or  (b)  (2)  of  section  8  of  the 
act,  the  regional  office  in  which  such 
charge  is  filed  or  to  which  it  is  referred 
shall  give  it  priority  over  all  other  cases 
in  the  office  except  cases  of  like  charac- 
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ter  and  cases  under  section  10(1)  of  the 
act 

g  102.96  Issuance  of  complaint 
promptly* 

^fbenever  the  regional  attorney  or 
other  Board  ofiBcer  to  whom  the  matter 
°  y  i,e  referred  seeks  injunctive  relief 
S' a  district  court  pursuant  to  section 
10(1)  of  the  act,  a  complaint  against  the 
»(^rty  or  parties  sought  to  be  enjoined, 
Bering  the  same  subject  matter  as  such 
application  for  injunctive  relief,  shall  be 
teued  promptly,  normally  within  5  days 
of  the  date  upon  which  such  injimctive 
jclief  is  first  sought,  except  in  those 
cases  under  section  10(1)  of  the  act  in 
which  the  procedure  set  forth  in  §§  102.90 
to  102.92,  inclusive,  is  deemed  appli¬ 
cable. 

S  102.97  Expeditious  processing  of  sec* 

^  tion  10  (1)  and  (m)  cases  in  succes* 
give  tfages. 

(a)  Any  complaint  issued  pursuant  to 
1102.95(a)  or,  in  a  case  in  which  it  is 
deemed  appropriate  to  seek  injunctive 
relief  of  a  district  court  pursuant  to  sec¬ 
tion  10(1)  of  the  act,  any  complaint  is¬ 
sued  pursuant  to  §  102.93  or  notice  of 
bearing  issued  pursuant  to  §  102.90  shall 
be  beard  expeditiously  and  the  case  shall 
be  given  priority  in  such  successive  steps 
Mowing  its  issuance  (until  ultimate 
enforcement  or  dismissal  by  the  appro¬ 
priate  circuit  court  of  appeals)  over  all 
cases  except  cases  of  like  character. 

(b)  Any  complaint  issued  pursuant  to 
i  102.95(b)  shall  be  heard  expeditiously 

the  case  shall  be  given  priority  in 
its  successive  steps  following  its  issu¬ 
ance  (until  ultimate  enforcement  or  dis¬ 
missal  by  the  approbriate  circuit  court 
of  appeals)  over  all  cases  except  cases 
of  like  character  and  cases  under  section 
lOCl)  of  the  act. 

Subpart  H — Declaratory  Orders  and 

Advisory  Opinions  Regarding 

Board  Jurisdiction 

§  102.98  Petition  for  advisory  opinion ; 
who  may  file;  where  to  file. 

(a)  Whenever  a  party  to  a  proceed¬ 
ing  before  any  agency  or  court  of  any 
State  or  Territory  is  in  doubt  whether 
the  Board  would  assert  jurisdiction  on 
the  basis  of  its  current  jurisdictional 
standards,  he  may  file  a  petition  with 
the  Board  for  an  advisory  opinion  on 
whether  it  would  assert  jurisdiction  on 
the  basis  of  its  current  standards. 

(b)  Whenever  an  agency  or  court  of 
any  State  or  Territory  is  in  doubt  wheth¬ 
er  the  Board  would  assert  jurisdiction 
over  the  parties  in  a  proceeding  pending 
before  such  agency  or  court,  the  agency 
or  court  may  file  a  petition  with  the 
Board  for  an  advisory  opinion  on  wheth¬ 
er  the  Board  would  decline  to  assert 
Jurisdiction  on  the  basis  of  its  current 
standards. 

§  102.99  Contents  of  petition  for  an  ad¬ 
visory  opinion. 

(h)  A  petition  for  an  advisory  opinion, 
when  filed  by  a  party  to  a  proceeding 
before  an  agency  or  court  of  a  State  or 
Territory,  shall  allege  the  following: 

(1)  The  name  of  the  petitioner. 

(2)  The  names  of  all  other  parties  to 
the  proceeding. 


(3)  The  name  of  the  agency  or  court. 

(4)  The  docket  number  and  nature  of 
the  proceeding. 

(5)  The  general  nature  of  the  busi¬ 
ness  involved  in  the  proceeding. 

(6)  The  commerce  data  relating  to 
the  operations  of  such  business. 

(7)  Whether  the  commerce  data  de¬ 
scribed  in  this  section  are  admitted  or 
denied  by  other  parties  to  the  proceed¬ 
ing. 

(8)  The  findings,  if  any,  of  the  agen¬ 
cy  or  court  respecting  the  commerce 
data  described  in  this  section. 

(9)  Whether  a  representation  or  im- 
fair  labor  practice  proceeding  involv¬ 
ing  the  same  labor  dispute  is  pending 
before  the  Board  and,  if  so,  the  case 
number  thereof. 

Petitions  under  this  subsection  shall  be 
in  writing  and  signed,  and  either  shall 
be  sworn  to  before  a  notary  public.  Board 
agent,  or  other  person  duly  authorized 
by  law  to  administer  oaths  and  take 
acknowledgments  or  shall  contain  a 
declaration  by  the  person  signing  it, 
under  the  penalties  of  the  Criminal  Code, 
that  its  contents  are  true  and  correct 
to  the  best  of  his  knowledge  and  belief." 

(b)  A  petition  for  an  advisory  opinion, 
when  filed  by  an  agency  or  court  of  a 
State  or  Territory,  shall  allege  the 
following: 

(1)  The  name  of  the  agency  or  court. 

(2)  The  names  of  the  parties  to  the 
proceeding. 

(3)  The  docket  number  and  nature  of 
the  proceeding. 

(4)  The  general  nature  of  the  business 
Involved  in  the  proceeding. 

(5)  The  findings  of  the  agency  or 
court,  or,  in  the  absence  of  findings,  a 
statement  of  the  evidence  relating  to  the 
commerce  operations  of  such  business. 

§  102.100  Notice  of  petition;  service  of 
petition. 

Upon  the  filing  of  a  petition,  the  peti¬ 
tioner  shall  immediately  serve  in  the 
manner  provided  by  §  102.112  a  copy  of 
the  petition  upon  all  parties  to  the  pro¬ 
ceeding  and  upon  the  director  of  the 
Board’s  regional  oflBce  having  jurisdic¬ 
tion  over  the  territorial  area  in  which 
such  agency  or  court  is  located.  A 
statement  of  service  shall  be  filed  with 
the  petition  as  provided  by  §  102.113(b). 

§  102.101  Response  to  petition;  service 
of  response. 

Any  party  served  with  such  petition 
may,  within  5  days  after  service  thereof, 
respond  to  the  petition,  admitting  or 
denying  its  allegations.  Such  response 
shall  immediately  be  served  upon  'all 
other  parties  to  the  proceeding,  and  a 
statement  of  service  shall  be  filed  in 
accordance  with  the  provisions  of 
§  102.113(b). 

§  102.102  Intervention. 

Any  person  desiring  to  intervene  shall 
make  a  motion  for  intervention,  stating 
the  grounds  upon  which  such  person 
claims  to  have  an  interest  in  the  petition. 

§  102.103  Proceedings  before  the 
Board;  briefs;  advisory  opinions.* 

The  Board  shall  thereupon  proceed, 
upon  the  petition,  responses,  and  sub¬ 
mission  of  briefs,  to  determine  whether, 
on  the  facts  before  it,  the  commerce 


operations  of  the  employer  involved  are 
such  that  it  would  or  would  not  assert 
Jurisdiction.  Such  determination  shall 
be  in  the  form  of  an  advisory  opinion 
and  shall  be  served  upon  the  parties. 
No  briefs  shall  be  filed  except  upon 
special  permission  of  the  Board. 

§  102.104  Withdrawal  of  petition. 

The  petitioner  may  withdraw  his  peti¬ 
tion  at  any  time  prior  to  issuance  of 
the  Board’s  advisory  opinion. 

§  102.105  Petitions  for  declaratory 
orders;  who  may  file;  where  to  file|. 
withdrawal. 

Whenever  both  an  unfair  labor  prac¬ 
tice  charge  and  a  representation  case 
relating  to  the  same  employer  are  con¬ 
temporaneously  on  file  in  a  regional 
office  of  the  Board,  and  the  general 
counsel  entertains  doubt  whether  the 
Board  would  assert  jurisdiction  over  the 
employer  involved,  he  may  file  a  petition 
with  the  Board  for  a  declaratory  order 
disposing  of  the  jurisdictional  issue  in 
the  cases.  Such  petition  may  be  with¬ 
drawn  at  any  time  prior  to  the  issuance 
of  the  Board’s  order. 

§  102.106  Contents  of  petition  for  de> 
clacatory  order. 

A  petition  for  a  declaratory  order  shall 
allege  the  following: 

(a)  The  name  of  the  employer. 

(b)  The  general  nature  of  the  em¬ 
ployer’s  business. 

(c)  The  ca§e  numbers  of  the  unfair 
labor  practice  and  representation  cases. 

(d)  The  commerce  data  relating  to 
the  operations  of  such  business. 

(e)  Whether  any  proceeding  involving 
the  same  subject  matter  is  pending 
before  an  agency  or  court  of  a  State  or 
Territory.  * 

§  102.107  Notice  of  petition;  service  of 
petition. 

Upon  filing  a  petition,  the  general 
coimsel  shall  immediately  serve  a  copy 
thereof  upon  all  parties  and  shall  file 
a  statement  of  service  as  provided  by 
§  102.113(b). 

§  102.108  Response  to  petition;  service 
of  response. 

Any  party  to  the  representation  or  un¬ 
fair  labor  practice  case  may,  within  5 
days  after  service  thereof,  respond  to  the 
petition,  admitting  or  denying  its  allega¬ 
tions.  Such  response  jshall  be  served 
upon  the  general  counsel  and  all  other 
parties,  and  a  statement  of  service  shall 
be  filed  as  provided  by  §  102.113(b). 

§  102.109  Intervention. 

Any  person  desiring  to  intervene  shall 
make  a  motion  for  intervention,  stating 
the  grounds  upon  which  such  person 
claims  to  have  an  interest  in  the  petition. 

§102.110  Proceedings  before  the 
Board;  briefs;  declaratory  orders. 

The  Board  shall  thereupon  proceed, 
upon  the  petition,  responses,  and  submis¬ 
sion  of  briefs,  to  determine  whether,  on 
the  facts  before  it,  the  commerce  opera¬ 
tions  of  the  employer  involved  are  such 
that  it  would  or  would  not  assert  juris¬ 
diction  over  them.  Such  determination 
shall  be  made  by  a  declaratory  order, 
with  like  effect  as  in  the  case  of  other 
orders  of  the  Board,  and  shall  be  served 
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upon  the  parties.  Any  party  desiring  to 
file  a  brief  shall  file  seven  copies  with  the 
Board  in  Washington,  D.C.,  with  a  state¬ 
ment  that  copies  thereof  are  being 
served  simultaneously  upon  the  other 
parties. 

Subpart  I — Service  and  Filing  of 
Papers 

§  102.111  Service  of  process  and  papers ; 
proof  of  service. 

(a)  Charges,  complaints  and  accom¬ 
panying  notices  of  hearing,  final  orders, 
intermediate  reports,  and  subpenas  of 
the  Board,  its  member,  agent,  or  agency, 
may  be  served  personally  or  by  registered 
mail  or  by  telegraph  or  by  leaving  a 
copy  thereof  at  the  principal  office  or 
place  of  business  of  the  person  required 
to  be  served.  The  verified  return  by  the 
individual  so  serving  the  same,  setting 
forth  the  manner  of  such  seiTice,  shall 
be  proof  of  the  same,  and  the  retiu-n 
post  office  receipt  or  telegraph  receipt 
therefor  when  registered  and  mailed  or 
telegraphed  as  aforesaid  shall  be  proof 
of  service  of  the  same. 

(b)  Process  and  papers  of  the  Board, 
other  than  those  specifically  named  in 
paragraph  (a)  of  this  section,  may  be 
forwarded  by  certified  mail.  The  return 
post  office  receipt  therefor  shall  be  proof 
of  service  of  the  same. 

§  102.112  Same;  by  parties;  proof  of 
service. 

Service  of  papers  by  a  party  on  other 
parties  shall  be  made  by  registered  mail, 
or  by  certified  mail,  or  in  any  manner 
provided  for  the  service  of  papers  in  a 
civil  action  by  the  law  of  the  State  in 
which  the  hearing  is  pending.  When 
service  is  made  by  registered  mail,  or  by 
certified  mail,  the  return  post  office  re¬ 
ceipt  shall  be  proof  of  service.  When 
service  is  made  in  any  manner  provided 
by  such  law,  proof  of  service  shall  be 
made  in  accordance  with  such  law. 

§  102.113  Date  of  service;  filing  of 
proof  of  service. 

(a)  The  date  of  service  shall  be  the 
day  when  the  matter  served  is  deposited 
in  the  United  States  mail  or  is  delivered 
in  person,  as  the  case  may  be.  In  comput. 
Ing  the  time  from  such  date,  the  provi¬ 
sions  of  §  102.114  apply. 

(b)  The  person  or  party  serving  the 
papers  or  process  on  other  parties  in  con¬ 
formance  with  §§  102.111  and  102.112 
shall  submit  a  written  statement  of  serv- 

'  ice  thereof  to  the  Board  stating  the 
names  of  the  parties  served  and  the  date 
and  manner  of  service.  Proof  of  service 
as  defined  in  §  102.112  shall  be  required 
by  the  Board  only  if  subsequent  to  the 
receipt  of  the  statement  of  service  a 
question  is  raised  with  respect  to  proper 
service.  Failure  to  make  proof  of  serv¬ 
ice  does  not  affect  the  validity  of  the 
service. 

§  102.114  Time;  additional  time  after 
service  by  mail. 

(a)  In  computing  any  period  of  time 
prescribed  or  allowed  by  these  rules,  the 
day  of  the  act,  event,  or  default  after 
which  the  designated  period  of  time 


begins  to  run,  is  not  to  be  included.  The 
last  day  of  the  period  so  computed  is  to 
be  included,  unless  it  is  a  Simday  or  a 
legal  holiday,  in  which  event  the  period 
runs  until  the  end  of  the  next  day,  which 
is  neither  a  Sunday  nor  a  legal  holiday. 
When  the  period  of  time  prescribed  or 
allowed  is  less  than  7  days,  intermediate 
Sundays  and  holidays  shall  be  excluded 
in  the  computation.  For  the  purpose  of  • 
this  section  a  Saturday  on  which  the 
Board’s  offices  are  not  open  for  business 
shall  be  considered  as  a  holiday,  but  a 
half  holiday  shall  be  considered  as  other 
days  and  not  as  a  holiday.  Whenever  a 
party  has  the  right  or  is  required  to  do 
some  act  or  take  some  proceedings  within 
a  prescribed  period  after  service  of  a 
notice  or  other  paper  upon  him.  and  the 
notice  or  paper  is  served  upon  him  by 
mail,  3  days  shall  be  added  to  the  pre¬ 
scribed  period:  Provided,  however.  That 
3  days  shall  not  be  added  if  any  exten¬ 
sion  of  such  time  may  have  been  granted. 

(b)  When  the  act  or  any  of  these  rules 
require  the  filing  of  a  motion,  brief,  ex¬ 
ception,  or  other  paper  in  any  proceed¬ 
ing,  such  document  must  be  received  by 
the  Board  or  the  officer  or  agent  desig¬ 
nated  to  receive  such  matter  before  the 
close  of  business  of  the  last  day  of  the 
time  limit,  if  any,  for  such  filing  or  ex¬ 
tension  of  time  that  may  have  been 
granted. 

Subpart  J — Certification  and 
Signature  of  Documents 

§  102.115  Certification  of  papers  and 
documents. 

The  executive  secretary  of  the  Board 
or,  in  the  event  of  his  absence  .or  dis¬ 
ability.  whosoever  may  be  designated 
by  the  Board  in  his  place  and  stead  shall 
certify  copies  of  all  papers  and  docu¬ 
ments  which  are  a  part  of  any  of  the 
files  or  records  of  the  Board  as  may  be 
necessary  or  desirable  from  time  to  time. 

§  102.116  Signature  of  orders. 

The  executive  secretary  or  the  associ¬ 
ate  executive  secretary  or,  in  the  event 
of  their  absence  or  disability,  whosoever 
may  be  designated  by  the  Board  in  their 
place  and  stead  is  hereby  authorized  to 
sign  all  orders  of  the  Board. 

Subpart  K — Records  and  Information 

§  102.117  Files,  records,  etc.,  in  exclu¬ 
sive  custody  of  Board  and  not  subject 
to  inspection ;  formal  documents  and 
final  opinions  and  orders  subject  to 
inspection. 

(a)  The  formal  documents  described 
as  the  record  in  the  case  or  proceeding 
and  defined  in  §§  102.45,  102.67,  and 
102.69  are  matters  of  official  record  and 
are  available  for  inspection  and  exami¬ 
nation  by  persons  properly  and  directly 
concerned,  during  usual  business  hours, 
at  the  appropriate  regional  office  of  the 
Board  or  in  Washington.  D.C.,  as  the 
case  may  be.  True  and  correct  copies 
thereof  will  be  certified  upon  submission 
of  such  copies  a  reasonable  time  in  ad¬ 
vance  of  need  and  payment  of  lawfully 
prescribed  costs:  Provided,  however. 

That  if  the  Board,  the  general  counsel, 
% 


or  the  regional  director  with  whoa  ^  ’ 
documents  are  filed  shall  find  in  a 
ticular  instance  good  cause  why  a  matt®"" 
of  official  record  should  be  kept  cona,^^ 
dential,  such  matter  shall  not  be  avail!  ! 
able  for  public  inspection  or  exaala. 
tion.  Application  for  such  inspectka,  it 
desired  to  be  made  at  the  Board’s  oflice 
in  Washington.  D.C.,  shall  be  made  to 
the  executive  secretary  or  the  general 
counsel,  as  the  case  may  be,  and,  if  ^ 
sired  to  be  made  at  any  regional  ofiSce, 
shall  be  made  to  the  regional  director 
The  executive  secretary,  the  general 
counsel,  or  the  regional  director  may,  la 
his  discretion,  require  that  the  appU^ 
tion  be  made  in  writing  and  under  oath 
and  set  forth  the  facts  upon  which  the 
applicant  relies  to  show  that  he  is  prop, 
erly  and  directly  concerned  with  such  ' 
inspection  and  examination.  Should  Um 
executive  secretary,  the  general  counsel, 
or  the  regional  director,  as  the  case  may 
be,  deny  any  such  application,  he  shall 
give  prompt  notice  thereof,  accompanied 
by  a  simple  statement  of  procedural « 
other  grounds. 

(b)  All  final  opinions  or  orders  of  the 
Board  in  the  adjudication  of  cases  (ex¬ 
cept  those  required  for  good  cause  to  be 
held  confidential  and  not  cited  as  prece¬ 
dents)  and  its  Rules  and  Regulations  are 
available  to  public  inspection  durlnf 
regular  business  hours  at  the  Board’s 
offices  in  Washington,  D.C.  Copies  may 
be  obtained  upon  request  made  to  any 
regional  office  of  the  Board  at  its  address 
as  published  in  the  Federal  Registh,  or 
to  the  director  of  information  in  Wash¬ 
ington,  D.C.  Subject  to  the  provision 
of  §§  102.31  and  102.66,  all  files,  docu¬ 
ments,  reports,  memoranda,  and  records 
pertaining  to  the  internal  managemal  ' 
of  the  Board  or  to  the  investigation  or 
disposition  of  charges  or  petitions  during 
the  nonpublic  investigative  stages  of 
proceedings  and  before  the  institution 
of  formal  proceedings,  and  all  mattos 
of  evidence  obtained  by  the  Board  or  any 
of  its  agents  in  the  course  of  investiga¬ 
tion,  which  have  not  been  offered  In 
evidence  at  a  hearing  before  a  trial 
examiner  or  hearing  officer  or  have  not 
been  made  part  of  an  official  record  by 
stipulation,  whether  in  the  regional  of¬ 
fices  of  the  Board  or  in  its  principal 
office  in  the  District  of  Columbia,  are  fw 
good  cause  found  by  the  Board  held  con¬ 
fidential  and  are  not  matters  of  official 
record  or  available  to  public  inspectiwi, 
unless  permitted  by  the  Board,  its  chair¬ 
man,  the  general  counsel,  or  any  regional 
director. 

§  102.118  Same;  Board  employees  pro¬ 
hibited  from  producing  files,  rec¬ 
ords,  etc.,  pursuant  to  subpena  s^ 
testificandum  or  subpena  duces  te¬ 
cum,  prohibited  from  testifying  in 
regard  thereto. 

No  regional  director,  field  examiner, 
trial  examiner,  attorney,  specially  des¬ 
ignated  agent,  general  counsel,  member 
of  the  Board,  or  other  officer  or  employee 
of  the  Board  shall  produce  or  present  any 
files,  documents,  reports,  memoranda,  or 
records  of  the  Board  or  testify  in  behalf 
of  any  party  to  any  cause  pending  in  any 
court  or  before  the  Board,  or  any  other 
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fcfl-rd  commission,  or  other  administra- 
SS^ency  of  the  United  States,  or  of 
V  State,  Territory,  or  the  District  of 
Sumbia  ’with  respect  to  any  informa- 
^  facts,  or  other  matter  coming  to 
^knowledge  in  his  official  capacity  or 
^  respect  to  the  contents  of  any  files, 
JJcuments,  reports,  memoranda,  or 
J^rds  of  the  Board,  whether  in  answer 
subpena,  subpena  duces  tecum,  or 
Setwise,  without  the  written  consent 
Tthe  Board  or  the  chairman  of  the 
if  the  ofiBcial  or  document  is  sub- 
^to  the  supervision  or  control  of  the 
^rd;  or  the  general  counsel  if  the 
Xial  or  document  is  subject  to  the  su- 
jjfvifiion  or  control  of  the  general  coun- 
S  Whenever  any  subpena  ad  testifi- 
jgndum  or  subpena  duces  tecum,  the 
pijjpose  of  which  is  to  adduce  testimony 
(y  require  the  production  of  records  as 
described  hereinabove,  shall  have  been 
served  upon  any  such  persons  or  other 
offlcer  or  employee  of  the  Board,  he  will, 
unless  otherwise  expressly  directed  by 
tbe  Board  or  the  chairman  of  the  Board 
or  the  general  counsel,  as  the  case  may 
be,  move  pursuant  to  the  applicable  pro- 
oedure,  whether  by  petition  to  revoke, 
motion  to  quash,  or  otherwise,  to  have 
such  subpena  invalidated  on  the  groimd 
that  the  evidence  sought  is  privileged 
against  disclosure  by  this  rule:  Provided, 
After  a  witness  called  by  the  general 
counsel  has  testified  in  a  hearing  upon  a 
complaint  under  section  10(c)  of  the 
act,  the  respondent  may  move  for  the 
production  of  any  statement  of  such 
witness  in  possession  of  the  general 
counsel,  if  such  statement  has  been  re¬ 
duced  to  writing  and  signed  or  other¬ 
wise  approved  or  adopted  by  the  witness. 
Such  motion  shall  be  granted  by  the 
trial  examiner.  If  the  general  coimsel 
declines  to  furnish  the  statement,  the 
testimony  of  the  witness  shall  be  stricken. 


Sub'parf  I — Practice  Before  the  Board 
of  Former  Employees 

§  102.119  Prohibition  of  practice  before 
Board  of  its  former  regional  em¬ 
ployees  in  cases  pending  in  region 
during  employment. 

No  person  who  has  been  an  employee 
of  the  Board  and  attached  to  any  of  its 
regional  ofiBces  shall  engage  in  practice 
before  the  Board  or  its  agents  in  any 
respect  or  in  any  capacity  in  connection 
with  any  case  or  proceeding  which  was 
pending  in  any  regional  ofiBce  to  which 
he  was  attached  during  the  time  of  his 
employment  with  the  Board. 

§  102.120  Same;  application  to  for¬ 
mer  employees  of  Washington  staff. 

No  person  who  has  been  an  employee 
of  the  Board  and  attached  to  the  Wash¬ 
ington  staff  shall  engage  in  practice  be¬ 
fore  the  Board  or  its  agents  in  any 
respect  or  in  any  capacity  in  connection 
with  any  case  or  proceeding  pending  be¬ 
fore  the  Board  or  any  regional  ofiBces 
during  the  time  of  his  employment  with 
the  Board. 

Subpart  M — Construction  of  Rules 

§  102.121  Rules  to  be  liberally  con¬ 
strued. 

The  rules  and  regulations  in  this  part 
shall  be  liberally  construed  to  effectuate 
the  purposes  and  provisions  of  the  act. 

Subpart  N — Enforcement  of  Rights, 
Privileges,  and  Immunities  Granted 
or  Guaranteed  Under  Section  222(f), 
Communications  Act  of  1934,  as 
Amended,  to  Employees  of  Merged 
Telegraph  Carriers 

§  102.122  Enforcement. 

All  matters  relating  to  the  enforce¬ 
ment  of  rights,  privileges,  or  immunities 
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granted  or  guaranteed  under  section  222 
(f)  of  the  Communications  Act  of  1934, 
as  amended,  shall  be  governed  by  the 
provisions  of  Subparts  A,  B,  I,  J,  K,  and 
M  of  this  part,  insofar  as  applicable, 
except  that  reference  in  Subpart  B  of 
this  part  to  “unfair  labor  practices”  or 
“unfair  labor  practices  affecting  com¬ 
merce”  shall  for  the  purposes  of  this 
article  mean  the  denial  of  any  rights, 
privileges,  or  immunities  granted  or 
guaranteed  imder  section  222(f)  of  the 
Communications  Act  of  1934,  as 

amended. 

/ 

Subpart  O — Amendments 

§  102.123  Amendment  or  rescission  of 
rules. 

Any  rule  or  regulation  may  be  amend¬ 
ed  or  rescinded  by  the  Board  at  any 
time. 

§  102.124  Petitions  for  issuance,  amend¬ 
ment,  or  repeal  of  rules. 

Any  interested  person  may  petition 
the  Board,  in  writing,  for  the  issuance, 
amendment,  or  repeal  of  a  rule  or  regu¬ 
lation.  An  original  and  five  copies  of 
such  petition  shall  be  filed  with  the 
Board  in  Washington,  D.C..  and  shall 
state  the  rule  or  regulation  proposed  to 
be  issued,  amended,  or  repealed,  together 
with  a  statement  of  grounds  in  support 
of  such  petition. 

§  102.125  Action  on  petition. 

Upon  the  filing  of  such  petition,  the 
Board  shall  consider  the  same  and  may 
thereupon  either  grant  or  deny  the  peti¬ 
tion  in  whole  or  in  part,  conduct  an 
appropriate  hearing  thereon,  or  make 
other  disposition  of  the  petition.  Should 
the  petition  be  denied  in  whole  or  in 
part,  prompt  notice  shall  be  given  of 
tlie  denial,  accompanied  by  a  simple 
statement  of  the  grounds  unless  the 
denial  is  self-explanatory. 

[PH.  Doc.  59-9462;  Plied,  Nov.  6,  1959; 

8:49  ajn.] 


